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FEDERAL SENTENCING PROCEDURES 
I, LETTER OF TRANSMITTAL 


Frprvuary 15, 1958. 
To Members of the Committee on the Judiciary: 

The existence of marked disparities in the sentences imposed by 
Federal courts upon offenders who have been convicted of similar 
offenses and whose backgrounds and prior records are substantially 
similar has been the subject of concern for more than a generation 
to the judiciary, penal administrators, the bar, the public press, and 
others. To facilitate an examination of this problem : and to provide a 
basis for eliciting the opinions of these experienced groups, I intro- 
duced on July 29, 1957, three legislative proposals embodying sug- 
gestions which have been made to minimize sentence disparities. In 
response to my inquiry of September 5, 1957, addressed to the Federal 
judiciary and others, for rec ommendations and comment concerning 
Federal sentencing procedures, I have received a great number of re- 
plies. I have requested the staff of the committee to prepare a digest 
of these replies as they relate to the bills I have introduced and to 
Federal sentencing procedure in general. 

I hope that you will find the digest interesting and informative. 
It does not contain any conclusions by the staff or ‘by any of the com- 
mittee’s members. It is intended only to assist the committee and the 
Congress in considering legislation for the improvement of Federal 
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sentencing procedures. 


Chairman. 
1 








Il. INTRODUCTION 


Three bills, described more fully below, have been introduced which 
would (1) permit judges to waive present statutory requirements on 
parole eligibility (2) extend the Youth Corrections Act to persons of 
25 years of age and under, and (3) provide for a series of joint meet- 
ings or institutes attended by judges and other Government officials 
for the development of uniform standards in sentencing procedures. 
This legislation has been carefully considered and approved by the 
Advisory Corrections Council set up under section 5002 of title 18 of 
the United States Code. This Council is composed of a United States 
circuit judge, two district court judges, a member designated by the 
Attorney General, the Chairman of the Board of Parole and its Youth 
Division, the Director of the Bureau of Prisons and the Chief of Pro- 
bation of the Administrative Office of the United States Courts. It is 
the duty of the Council to make recommendations to appropriate offi- 
cials for the improvement of the administration of criminal justice 
and to suggest measures and appropriate studies to promote the pre- 
vention of crime and delinquency. 

There are 94 United States district courts and some 330 district 
judges, each of whom at one time or another has the duty of imposing 
sentences upon persons convicted of Federal offenses. It is but natu- 
ral with this number of judges that there should be some variance 
in the performance of the sentencing duty. The sentencing judge 
must necessarily have considerable discretion relative to the use 
of probation and sentencing the defendant under the several methods 
which Congress has made available, but the wide disparities presently 
found in sentences raised many problems saptietod with the treat- 
ment of offenders, the evenhanded administration of justice and the 
control of crime. 

One of the bills (H. J. Res. 424) would provide for a series of insti- 
tutes and joint councils under the auspices of the Judicial Conference 
(composed of the Chief Justice of the United States and the chief 
judge of each Federal court of appeals) for the study and formula- 
tion of standards for sentencing. ‘The bill provides for the participa- 
tion of district judges, United States attorneys, officials of the Depart- 
ment of Justice, criminologists, psychiatrists, penologists, and other 
experts in these institutes and joint councils. The purpose of such 
conferences is the development of standards and greater uniformity 
in sentencing procedures and policies. 

Another bill (H. J. Res. 425) would authorize the sentencing judge 
to fix the maximum release date and also the time when a prisoner 
would become eligible for parole provided the minimum date does not 
exceed one-third the maximum. The present statute, which is section 
4202 of title 18 of the United States Code, provides that a prisoner 
may not be eligible for parole until he has served one-third of the 
sentence imposed. This is a purely arbitrary limitation and does not 
take into consideration the varying responses which individual pris- 
oners make to the rehabilitation program carried on in our Federal 
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penal and correctional institutions. It frequently happens that a 
prisoner is ready for release before the statutory minimum of eligi- 
bility is reached. The sentencing judge has the benefit of the pre- 
sentence report, is familiar with local conditions, and any aggravating 
or mitigating circumstances involved, In cases where he believes the 
defendant might respond quickly to the rehabilitation program the 
proposed bill would give the judge the authority to fix an earlier eli- 
gibility date for release. The prisoner would not be released, of 
course, unless the Board of Parole felt that he met the other require- 
ments of the statute. It would, however, obviate the need of keeping 
a prisoner after he has received the full benefit of the program. A 
prisoner kept beyond that time very often becomes discouraged and 
bitter, and when he is finally released the benefit of the program often 
has been lost. 

The other bill (H. R. 8923) increases the maximum age of those 
who might be sentenced under the Youth Corrections Act from those 
under 22 to those under 26 years. The Federal Youth Corrections 
Act was passed in 1950. This act set up a special procedure for the 
treatment and rehabilitation of defendants under the age of 22 years 
at the time of conviction. It is not mandatory that the courts use 
the special procedure under this act. However, the courts are taking 
increasing advantage of it and its operation has been so successful that 
the Advisory Corrections Council feels the courts should be given 
the discretion of using it in the case of young offenders who fall in a 
somewhat older group and who at the same time are promising pros- 
pects for rehabilitation. 

The present age group who might be sentenced under the Youth 
Corrections Act represents about 21 percent of the total commitments. 
Increasing the age limit to those who have not reached the age of 26 
years would give : the district courts the discretion to use it in approxi- 
mately 39 percent of the total commitments. In this wider age group 
fall a great many young first offenders who are responsive to the spe- 
cial treatment provided in the Youth Corrections Act. In view of 
the success under the act with its present age limitation, the Advisory 
Corrections Council feels that increasing the age limit will be fully 
justified and result in the salvage of a greater number of young 
offenders. 

These three bills are designed to bring about a greater degree of 
uniformity in sentencing st andards, to permit the release under super- 
vision at an earlier date should a prisoner’s response to the rehabilita- 
tion program justify it, and to biGualias the field of the use of the 
special procedures prov ided in the Youth Corrections Act. 

The bills would not impose any restriction upon the present juris- 
diction of the sentencing courts. The purposes would be to give the 
sentencing courts additional alternatives, make the sentencing pro- 
cedure more flexible and provide machinery whereby time actually 
served for particular offenses can be made to conform more consist- 
ently with the needs of the particular offender. According to the 
Council they would also assure greater uniformity of sentencing and 
improve the administration of criminal justice without infringing in 
any way upon present prerogatives of the courts. 

Set out below is statistical data showing the wide disparity of sen- 
tencing among the courts throughout the United States with regard 
to offenses generally and for particular offenses. This data points up 
the need for uniformity in our sentencing and parole laws. 
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As to all offenders: 


(a) Average Federal sentences for all offenses in 1956 showed 
wide variations: From 8.6 months (Vermont) to 43.7 months 
(western Oklahoma) and 46.9 months (northern Indiana) ; na- 


tionwide average, 28.9 months. 

(6) Percent of convicted offenders admitted to probation lik 
wise vary widely from 84.2 percent (New Hampshire) to 8 
percent (western Tennessee). 

As to particular offenders: 


(a) Average sentence for motor vehicle theft: From 52 


os 


months (northern Oklahoma) to 13.8 months (North Dakota) 


nationwide average sentence, 28.8 months. 

(6) Average sentence for liquor law violations range from 3 
months (Connecticut) to 54 months (Michigan) but taking di 
tricts with comparable number of convictions, sentences vat 
from 7.7 months (eastern Kentucky) or 9.3 (Alabama) to 19 
months (eastern Virginia) ; nationwide average, 12.0 months. 

Average sentences for same offense often varied greatly in imm 
diately adjoining districts: 


e- 


wo 
9 
0 
$ 


» 
~ 


«f 


e- 


(a) Automobile theft: Months Cases 
I a etna 44.8 24 
Co BO UO oF" eae ree ee eee ee ee 20.5 39 
Te dere ae eee er teins catioh as on ehore rnc genmtnauaceoracat 41.0 44 
I I oe hn ee Fh Oe en eels 34 
Puree (mer) Sr On 0S ie as oe? Be ee ee 52.3 35 
a ee ie ee i kee or 25. 0 29 

(6) Liquor-law violations: 

I i iia 17.2 82 
UU’ “PEON? PLINER nn Eiger eet endo a eniw 9.9 64 
Se ennenniar CuI INN tr i 8 ee eae eS de 20.0 22 
SPUN: - DONC is oi in eatin heh ied bd nee cp aieda el 8.0 21 

(c) Forgery: 

I nde Sn tained, tert ats eisaiapaNaceeadl 24.3 27 

ens Oh SP oe A eh ja 18 

ny nt Sermo Sista Se Sie se eee 36 

OITA. TURIN io se sd he lhe biicenan ee diese seals mas phan 15. 2 46 

Time actually served by Federal offenders for certain offenses is 
longer than for persons convicted of same offense in State courts. 

(a) Thus for auto theft: Months 
I I a a kn ene ae eee 
eens Yemrmmreeemnrny WOOP ON og tt i ee, ee 17.0 

(6) For robbery: 

IS SOR a 108 
Neen nnn ee rh anit etapa cuales 33 

(ce) Homicide, including murder: 
ran: FD rr os ts ee eS Se a een ok 200 
a Bi a? Ts ao, called dah cathepsin cneiibie la ebapeciba aig sneh achibigttiica babe eily 97 


Time actually served by Federal offenders for different offens 
likewise varies widely thus: 


es 


Months 
I I hatin dnt Gage estes en oie nies ainpadlgs bos cyan Sean noice peda 382. 8 
I 3 snk it mest ea sige a hoa iad eee alin oti ahaa gens deel 9.1 
es A SO Ol he menting dene noua Tae tandem die eteachahaiien 23. 9 
ae I Ae odd oS oS ies bs chdvcgimetn teat a akoninate Fe eda dees ig tities Gn 7.1 
(e) Fraud (postal). ee eth: re is ee eee a iD 
(if) Porsery (Government checks) «6. 2.0525 ee penne sans anon 14. 4 


Case histories also show wide variations in sentences for same of- 


fense where facts, motivation, previous record, etc., are substantial 


ly 
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same. These disparities show most strikingly in cases involving 
ac quisitive crimes such as embezzlement, income tax, fraud, ete. 

The purpose of introducing these bills at this time is to provide for 
wider distribution of the proposals and an opportunity for all inter- 
ested parties to study them. 

Saad approaches to the disparity of sentences problem: 

. Make sentences reviewable on appeal by the defendant. 

2, ‘stablish a sentencing tribunal as in California and originally 
proposed for the Federal system supplemented by a diagnostic or 
classification center 

(a) The sentence , prese ribed by the tribunal to be within the statu- 
tory maximum. This plan can be varied by requiring tribunal to 
inform court of its decisions within a prescribed time and give the 
court power to change the sentence to any amount but require court 
to state reasons for “change in writing. Thus final decision as to 
sentence would remain in court. 

Enact an indeterminate sentence law for all Federal offenders 
providing that the minimum should in no case be more than one-third 
the maximum. This would involve a reconsideration of all present 
statutory penalties which would probably be helpful and constructive. 

t. Grant the executive branch as well as defendant right to ask for 
reconsideration of sentence at any time within 60 days after commit- 
ment. 

5. Grant parole board authority to petition court to remit or reduce 
sentence at any time. 

Make all prisoners eligible for parole at the expiration of 1 year. 

. Extend the Youth Corrections Act to include all offenders up to 
age? 25 which would make the flexible sentencing provisions of that act 
available to about 60 percent of all felony cases coming into Federal 
courts. 

8. Require the Government to make a definite recomendation as to 
sentence in each case and make these recommendations conform to 
certain previously established criteria. Make probation officer’s pre- 
sentence report available to United States attorney as well as court. 
When the court pronounces a sentence varying more than a certain 
fixed amount from sentence recommended require the court to state its 
reasons in writing. Final sentence determination to remain neverthe- 
less in the courts in all cases 

A central clearinghouse for the Government’s recommendation could 
be established. 

The court would be required to commit the offender to an institution 
for observation and diagnosis whenever this is requested by the Gov- 
ernment. In such cases reports in writing would be furnished by 
diagnostic clinic to court and United States attorney. 

9. Establish an educational program on sentencing for all Federal 
court officials—judges, probation officers, United States attorneys, 
parole board members, and correctional officers. The program to con- 
sist of a series of institutes conducted by a team or task force of care- 
fully selected and respected judges, lawyers, psychiatrists, correctional 
officials, probation officers, ete. 

The institute to include talks, illustrative materials, case histories, 
and forums directed to— 

(a) Agreeing upon objectives, standards, and criteria for sen- 
tencing. 
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(b) Establishing the content of presentence reports and stand- 
ards for evaluating these. 

(c) Determining the factors to be used in selecting cases for 
special study and ‘observation in prescribed diagnostic clinics. 

(d) Orientation in methods used to determine the i importance 
of psychiatric, emotional, and sociological factors involved in the 
crime and their importance in determining the potentialities of 
the offender. 

(e) Evaluating the importance of various psychological test- 
ing methods. 

(7) Discussing special sentencing problems involved in cases of 
treason, violation of public trust, “subversion, abnormal sex be- 
havior, indigency, the mentally and physically handicapped, 
habitual offenders, drug and ale ohol addic ts, ete. 

10. Circulating regularly information to all court officials on sen- 
tences pronounced generally and in specific cases with occasional com- 
ment. 

11. Establish a permanent committee of lawyers, judges, Members 
of Congress, etc., to report from time to time on Federal sentencing 
policies. 

A letter of inquiry, to which were attached a copy of the foregoing 
introduction and copies of House Joint Resolution 424, House Joint 
Resolution 425, and H. R. 8923, was sent to all United States circuit 
and district court judges and to law-school deans, criminal-law pro- 
fessors, criminologists, correctional administrators, probation officers, 
and officers of the American Bar Association. The large number of 
responses from Federal judges and the great deal of thought which 
it is apparent they have given to the problem of disparity of sentences 
has been particularly gr atifyi ing. 

Replies of 195 Federal judges and 44 other persons are represented 
in this study. A substantial majority of the responses favored leg- 
islation of some form in the areas covered by the three bills; only 
a relatively small number opposed any new legislation. 

Because the responses reflected so many shades of opinion and dis- 
cussed sentencing philosophy so fully, a cross-section of opinion was 
prepared by taking excerpts from the letters and classifying them 
into the following categories: (a) endorsements of the bills (d) 
recommended modifications of the bills or questions raised in relation 
to the bills, (¢) comment which seems neither to support nor oppose 
legislation in the sentencing area, (d) opposition to any legislation, 
(e) comment on the 11 alter: natives cited in the introduc tion, and (7) 
further suggestions and general comment made by Federal judges 
and others. In some cases it was difficult to determine in which cate- 
gory an excerpt should properly be classified, and interpretation was 
based on our best judgment as to the actual intent of the writers. 

There will be little correspondence between the totals represented 
in the statistics and the total number of excerpts recorded in any 
given category. In order to properly classify excerpts from the let- 
ters, it was necessary in some cases, for example, to record a judge's 
comment supporting the 3 bills as a unit in 1 section and his specific 
comment concerning each separate bill in other sections assigned to 
this purpose. Similarly, where 1 writer has opposed the bills as a 
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unit, his remarks in this respect may be found in an appropriate sec- 
tion, and his specific comment opposing each bill in separate sections. 

Letters are not identified in this study because the persons respond- 
ing were not advised in advance that replies would be published as 
a committee print. Decision to publish this study was made when 
examination of the replies indicated that they constituted a valid 
representation of opinion ee among Federal judges and others 
with a professional interest in the area of s sentencing. 








Ill. THE STUDY 
A. Lerrer or Inqutry 
SEPTEMBER 5, 1957. 


Dear ————: I am enclosing three bills I have introduced dealing 
with the problem of sentencing Federal offenders. My object. in 
presenting the bills at this time is to provide for wide consideration 
of present practices and opportunity to obtain the views of experi- 
enced persons like yourself before the convening of the next session 
of Congress. They were offered for study only since they represent 
alternative approaches to the disparity of sentences problem. 

As you know, the policies and procedures to be followed for de- 
termining punishment for particular crimes have troubled judges, 
correctional administrators, and others for many years. It is my 
hope in this undertaking that we can obtain a consensus of opinion 
as to the need for legislation in this matter and practical proposals 
for improvement. 

It is hoped, therefore, that you will at your convenience give us 
the benefit of your views with regard to these bills and the explana- 
tory statement as fully as your time and other duties will permit. 
You should feel perfectly free also to submit any alternative sug- 
gestions you may have so that I may lay them before the Judiciary 
Committee at the time the bills are considered. 

With kind personal regards. 

Sincerely yours, 
EMANUEL CELLER, Chairman. 


B. Houses Jornt Resoivution 424, 85tx Conecress, lst Session 
IN THE HOUSE OF REPRESENTATIVES 
JULY 29, 1957 


Mr. Cexter introduced the following joint resolution; which was 
referred to the Committee on the Judiciary 


JOINT RESOLUTION 


To improve the administration of justice by authorizing the establishment of 
institutes and joint councils on sentencing for the development of objectives, 
standards, procedures and policies to be followed in the sentencing of persons 
convicted of offenses against the United States. 

Whereas there is now no agreement among Federal courts as to 
the objectives, standards, and policies to be followed in sentencing 
of Federal offenders which results in wide disparity in prison terms, 
fines, and the use of probation: and 

Whereas the rehabilitation of Federal prisoners can be facilitated 
by the development of uniform standards and methods for determin- 
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ing the length of time required for their institutional treatment ; and 

Whereas a sharing of points of view with respect to factors to be 
taken into account in pronouncing sentences would improve the equal 
administration of Federal laws; “and 

Whereas present policies with respect to inviting and considering 
the recommendations of United States attorneys and other Federal 
officials as to sentences vary widely; and 

Whereas law enforcement generally, the prevention of crime, and 
respect for the judicial process can be promoted through wider agree- 
ment on sentencing policies: Therefore be it 

Resolved by the Senate and House of Repre sentatives of the United 
States of America in Congress assembled, That chapter 15 of title 28, 
United States Code, is amended by adding the following section: 


be )»*) 


§ 334. Institutes and joint councils on sentencing 

“(a) In the interest of uniformity in sentencing procedures, the 
Attorney General shall from time to time submit recommendations to 
the Director of the Administrative Office of the United States Courts 
for the consideration of the judicial conference of the United States 
for the establishment of institutes and joint councils on sentencing 
for the study, discussion and formulation of the objectives, policies, 
standards and criteria for sentencing those convicted of criminal of- 
fenses in the courts of the United States including but not limited to: 
(1) the development of standards for the content and utilization of 
nee e reports; (2) the establishment of factors to be used in 
selecting cases for special study and observation in prescribed diag- 
nostic ¢ Tinic ‘s; (3) the determination of the importance of psychiatric, 
emotional and sociological factors involved in the crime and their 
value in diagnosing the potentialities of the offender; (4) the evalua- 
tion of various psychologic al testing methods; (5) the discussion of 
special sentencing problems involved in unusual cases such as treason, 
violation of public trust, subversion, abnormal sex behavior, indi- 
gency, the mentally and physically handie apped, habitual offenders, 
and drug and alcohol addicts; and (6) the formulation of such prin- 
ciples and criteria for sentencing as will-assist in promoting the equal 
administration of the criminal laws of the United States. 

“(b) Upon approval by the judicial conference of the time, place, 
participants, agenda and ‘other arrangements for such institutes and 
joint councils, the chief judge of each ‘United States courts of appeals 
is authorized to invite the attendance of district judges at said meet- 
ings for such time and under such conditions as he thinks proper and 
as will not unduly delay the work of the courts. 

“(c) The Attorney ‘General is also authorized to select, and direct 
the attendance at such institutes and meetings appropriate United 
States attorneys and other officials of the Department of Justice and 
may also invite other interested Federal officers to participate. He 
may also invite specialists in sentencing methods, criminologists, psy- 
chiatrists, penologists, and other experts to attend the meetings and 
participate in its proceedings. 

“(d) The expenses of U nited States judges shall be paid from ap- 
plie Able appropriations for the administration of United States 
courts. The expenses connected with the preparation of the plans and 
agenda for the conference and for the travel and other expenses inci- 
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dent to the attendance of officials and other participants invited by 
the Attorney General shall be paid from applicable appropriations of 
the Department of Justice.” 

Sec. 2. The chapter analysis of chapter 15 of title 28, United States 
Code, is amended by inserting before section 331 the following item: 


“334. Institutes and Joint Councils on Sentencing.” 


C. House Jornt Resoiturion 425, 85ra Coneress, Ist Session 
IN THE HOUSE OF REPRESENTATIVES 
JuLY 29, 1957 


Mr. Cexter introduced the following joint resolution; which was 
referred to the Committee on the Judiciary 


JOINT RESOLUTION 


To authorize the court in sentencing a prisoner to fix an earlier date when the 
prisoner shall become eligible for parole or to except such prisoner from 
the statutory limitation as to eligibility for parole when in the judgment 
of the court it might reasonably be expected to facilitate the rehabilitation of 
the prisoner. 

Whereas experience in the operation of the program of the Bureau 
of Prisons for the rehabilitation of prisoners committed to the custody 
of the Attorney General has shown that many of such prisoners have 
received maximum benefits from such program prior to the time pro- 
vided by statute when they may be paroled, and that there is reasonable 
probability that such prisoners would live and remain at liberty with- 
out further violating the laws, and that their release on parole would 
not be incompatible with the welfare of society ; and 

Whereas respect for the administration of the criminal laws of the 
United States and the protection of the public can be promoted by the 
fair and consistent sentencing of persons convicted by offenses against 
the United States punishable by imprisonment for more than one year; 
and 

Whereas it is in the interest of the general welfare to provide proced- 
ures and methods for fixing terms of imprisonment for convicted felons 
that will deter others from similar acts, promote, wherever possible, the 
correction and rehabilitation of the offender, and safeguard the con- 
victed person against excessive disproportionate or arbitrary punish- 
ment; and 

Whereas the wide geographical distribution of the United States 
courts, the breadth of their jurisdiction, the complexity of the legal, 
scientific, and behavior problems with which they are confronted, and 
the speedy and equitable disposition of the business of the courts re- 
quire that there be established special facilities and procedures for de- 
termining terms to be served by persons convicted of offenses punish- 
able by imprisonment for more than one year: Therefore be it 

Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That chapter 311 of title 
18, United States Code, is amended by adding the following section : 
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“8 4208. Fixing eligibility for parole at time of sentencing. 

“(a) Upon entering a judgment of conviction, except where the 
death penalty is mandatory, if the court having jurisdiction to im- 
pose sentence is of the opinion that the ends of justice and best interest 
of the public require that the defendant be sentenced to imprisonment 
for a term exceeding one year, the court may designate i in the sentence 
imposed a time when the prisoner may become eligible for parole, 
which time may not exceed the limitations now provided i in section 
4202 of this title, or the court may designate in such sentence that those 
provisions in the said section prescribing a minimum term of service 
before a prisoner becomes eligible for parole shall be inapplicable. 
In either event the prisoner may become eligible for release at the 
time fixed in the sentence or, if no such time is fixed, the prisoner may 
be released at such time as the Board may determine. The Board 
may reconsider its action at any time in fixing either the parole eligi- 
bility date or the date of discharge on parole. 

“(b) U pon commitment of a prisoner sentenced under provisions 
of subsection (a), the Director of the Bureau of Prisons, shall, under 
such regulations as the Attorney General may prescribe, cause a com- 
plete study to be made of the prisoner including a mental and physical 
examination to ascertain his personal traits, his capabilities, pertinent 
circumstances of his school and family life, any previous delinquency 
or criminal experience, and any mental or physical defect or other 
factor contributing to his delinquency. In the absence of exceptional 
circumstances, such studies shall be completed within a period of 
sixty days and shall be furnished by the Director of the Bureau of 
Prisons to the Board of Parole together with any recommendation he 
believes would be helpful in determining the disposition of the pris- 
oner. The Board of Parole may make such other investigation as it 
may deem necessary. 

“It shall be the duty of the various probation officers and other 
Government bureaus and agencies to furnish the Board of Parole 
information concerning the prisoner and, whenever not incompatible 
with the public interest, their views and recommendations with 

respect to the disposition of his case. 

“(c) Under such regulations as the President may prescribe, the 
Board of Parole may discharge a paroled prisoner from further 
supervision and at any time before the expiration of the maximum 
sentence imposed may unconditionally discharge such parolee, which 
unconditional discharge shall automatically set aside the conviction 
and the Board shall issue to such parolee a certificate to that effect. 

“(d) Nothing in this section shall limit or affect the power of any 
district court to suspend the imposition or execution of any sentence 
and place the offender on probation or be construed in any wise to 
amend, repeal, or affect the provisions of chapter 231 of ‘this title 
relative to probation; the provisions of chapter 403 of this title (the 
Federal Juvenile Delinquenc y Act) or the provisions of chapter 402 
of this title (the Youth C orrections Act). 

“(e) Except as to the provisions of subsection (c) hereof, this 
section shall not apply to any offense committed before its enactment. 


“(f) This section shall apply in the ¢ ontinental United States other 
than the District of Columbia and Alaska. 
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Src. 2. The chapter analysis of chapter 311 of title 18 is amended 
by inserting before section 4201 the following item: 
“4208. Fixing eligibility for parole at time of sentencing.” 
D. House or Representatives 8923, 85rH Congress, lst Session 
IN THE HOUSE OF REPRESENTATIVES 
JULY 29, 1957 
A BILL 
To amend the definition of a youth offender under the Federal Youth Corrections 
Act to include persons under the age of twenty-six years at the time of 
conviction. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 5006 
(e) of the Federal Youth Corrections Act (18 U.S. C. 5006 (e)), is 
amended by striking out “twenty-two years” and inserting in leu 
thereof “twenty-six years”. 





IV. STATISTICAL ANALYSIS OF REPLIES 
A. Preratory Nore 


A total of 239 responses to Chairman Celler’s letter were received, 
195 from Federal judges, and 44 from other eiepetidneell persons in 
related fields. The replies contained various nuances of opinion, but 
they fitted generally into three major categories: (1) Responses favor- 
ing legislation in the form of the proposed bills, modified versions of 
these bills, or alternative and different approaches to the problems 
covered by the bills, (2) responses opposing new legislation, and (3) 
responses in which the comment could be interpreted neither as sup- 
port nor as opposition to legislation. 

The various categories of responses are presented statistically below. 
These statistics are given merely as an overall summary of the nature 
of the responses, and are not intended to represent these responses 
with precise mathematical accuracy. Mr. Celler’s inquiry was de- 
signed to elicit free discussions of these problems and the responses in 
several cases may be subject to varying interpretations as to whether 
or not the writer intended primarily to endorse a specific bill, to 
recommend modification of a bill, or to propose an alternative ap- 
proach. However, the tabulations do attempt to reflect in a fair and 
considered manner the relative weight of opinion. 


B. Repiies Concernine Howse Jornr Resoiwurion 424 
(Providing for joint institutes and councils) 


All replies: 


Replies favoring legislation on this subject: Number Percent 
POTIOr eee OE Bia | iia a acne hice csintaligesecvininen eed pep 150 72.5 
MoGiiicntion..of- Cicis. SOC icsieniccctercninnienianiinmcsthentien teseeniioacaial 10 4.8 
Preference for different approach... annie simian <enn-—ee 17 8.1 

I sno wives osc cm etc ae RR a 177 85. 4 

Replies opposing new legislation.__.._..___________-- ahaa satel eae eeaiiiae 30 14 .6 

ote hiss cis isiniabc- sued seoeedtest loa. aici oo) eobtie 207 100.0 


Thirty-two responses declined comment, omitted reference to this 
resolution, or took no position opposing or favoring it. 
Replies from Federal judges: 





Replies favoring legislation on this subject : Number Percent 
Endorsement-of H:. J. Res: 404-cssese ss ee 115 69.2 
Modification. of-thie approach. sae225-6 6 10 6. 0 
Preference for different approach._........._..._._--._--__ 12 7.3 

TORAL.. ccc ctactcs cca esses ccsewaseeeeeemme 137 82. & 


Replies opposing new legislation._._.._____-~- none eee 29. 17.5 


TRON icici cininsernapsese conan sel te ic tte eee 166° 100.0 
Twenty-nine responses from Federal judges declined comment, 
omitted reference to this resolution, or took no position opposing or 
favoring it. 
21239—58 2 13 
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Replies from other than Federal judges (State judges, lawyers, 
probation officers, law-school deans and criminal-law professors, etc.) : 


Replies favoring legislation on this subject : Number Percent 
Budertempemt @6 Fi. di eR 426. hi doh Lihdetiwwcn ne 35 38685. 4 

EIR REE RI UE I sii sh coe onianAeerescom these enentnaitbvenntianinanccenee 0 0.0 
Preference for a different approach......................... 5 12.2 
Pitas i is a teed Fag Sg ited tas ds in as bs enact e ehiwaced 40 97.6 
Replies opposing new legislation._...........-----.------.-..-~- 1 2.4 
IN Doi las wb lcc sca tcs ants ee ae Siies ate eine cance gre died giantess alle ne 41 100.0 


Three responses declined comment, omitted reference to this reso- 
lution, or took no position opposing or favoring it. 


C. Reprires Concerntne House Jornt Resotvutrion 425 


(Providing flexibility in the determination of parole eligibility dates) 
All replies: 





Replies favoring legislation on this subject: Number Percent 
Eneernemont 00: hi... d. Res: 420. . .crcatiaciige —nenntiassedsecnn<e 101 49.3 
ree OE, Fee, BE ORC iis cheer ene nbtemntiodinm 35 17.0 
Precerence tor Gineront Spprenen._ ee ene 30 14.7 

re er ts she Ee ee ie ee 166 81.0 

Replies opposing new Tegisiation..__.-. «5. oe ete 39 19.0 

CO is crete nm crn mht ible ob mich Based elie tele tenets 205 100.0 


Thirty-four responses declined comment, omitted reference to this 
resolution, or took no position opposing or favoring it. 
Replies from Federal judges: 





Replies favoring legislation on this subject: Number Percent 
ah AR eT ee ne eee 79 47.6 

nnn IIIS C5) IUD URN a sl ae ceaecm ciara adimnaanacdbee 26 15. 7 
Preference for different approach_____.--____________-__--_- 22 18.2 
CID isn asic stich ain cht atlases inte apd aaibianiiaie Aaah teas Tie heel 127 =76.5 
eyes Upposing new legitiation.. 225. en 390s «23.5 
Cece rie ee Sn a er Se ae re rr ee oe 166 100.0 


Twenty-nine responses from Federal judges declined comment, 
omitted reference to this resolution, or took no position opposing or 
favoring it. 

Replies from other than Federal Judges (State judges, lawyers, pro- 
bation officers, law school deans and criminal law professors, etc.) 


Replies favoring legislation on this subject: Number Percent 
pepaepemnens On Fi. J. Mes. 425. WW... nh hein dk des 22 «456.4 
PEOGREORUION OL THIS BUDTOROR. 5.5 on shir pu pis asickdolne canis 243228.1 
Pregerence for diferent QppToach — .. ciiescdcneiewemetidiwasikncn 8 20.5 

i italia li ce aes esr apaieahidaia Goa eccidmiabia cs caenbedbeiaeaiian 39 100.0 

Replies opposing new legislation____.._._______.__________________ 0 0.0 

OE itis ccacereit eset cet ae Ra ac dal 39 100.0 


Five responses declined comment, omitted reference to this resolu- 
tion, or took no position opposing or favoring it. 
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D. Repiires Concernine H. R. 8923 


(Extending the Youth Corrections Act) 
All replies: 








Replies favoring legislation on this subject: Number Percent 
Gor WERE GE. Bie rere cred teen nie eee nine eae 142 69.6 
Modigeation ff tBil' ADOCOGCR. 6 once cain pete ene 14 6.9 
Preference for different approach._.......-._-_._----._------ 15 7.é 

CN nc <nssieressceinninansin seein teen ipieite pana tellin Maclin ocean e ee a he a 171 .8 

Replies opposing new legislation...............-....--..-------- 338 16.2 

OG Nasececdshecsthady-eristencicdsieste eboney <i asicaideecintiameadaaianinia A Ascaeaene etmeaadamiaien 204 100.0 


Thirty-five responses declined comment, omitted reference to this 
bill, or took no position opposing or favoring it. 
Replies from Federal judges : 











Replies favoring legislation on this subject: Number Percent 
Endorsement. of I. Bs S006... ee eh. cee 117 70. 0 
Modification. of this QppTOGCD ncn uciise icine een cembinta a 4.2 
Preference for different approach_____.-.-..-.---.-----___-_ 11 6. 6 

etal. 2 en ee ee ee ee 135 80.8 

Replies opposing new legisiation.. 2... neat 32 19. 2 

I einai i hh Si i a i td edd 167 100.0 


Twenty-eight responses from Federal judges declined comment, 
omitted reference to this bill, or took no position opposing or favor- 
ing it. 

Replies from other than Federal judges (State judges, lawyers, pro- 
bation officers, law school deans and criminal law professors, etc.) : 








Replies favoring legislation on this subject: Number Percent 
Endorsement of H. R. 8923_......-----..._ ee cick tbaeee a te eee 
Modification of this appreomeRouie So 7 18.9 
Preference for different approach____-_.__._.-_____-_-_______- 4 10.8 

J). | SOE CREAR ee Se Wee mR OE Og A225 2) Se FC L2) enhs A ERR E Ee ee tn 36 §=97.2 

Replies opposing. new Jlegisiation...uid ncn see hb oeetobbownnal 1 2.8 

OCR. ge ein cnkene paisa heeb ane 37 100.0 


Seven responses declined comment, omitted reference to this bill, or 
took no position opposing or favoring it. 








V. DIGEST OF REPLIES * 


A. ENDORSEMENTS 
1. The three bills as a unit 

Many replies contained endorsements of the three bills as a single 
package of legislation. The observations supporting these endorse- 
ments have been placed together in one section when they could not 

readily be separated into comment applying specifically to each of the 
hae bills. 

(a) Federal judges, in approving passage of all three bills, sup- 
ported their position as salle 

(1) “I am very much in favor of all three bills. I am of the 
opinion that they will, if adopted, materially improve sentencing 
procedures. Of particular importance is the bill which provides for 
joint meetings attended by judges and other Government officials. 
This kind of bill should lead to a greater uniformity in sentencing 
and is far preferable to some of the more drastic types of legislation 
which have been suggested to achieve the same purposes * * * I am 
in full agreement with the reasons which you advance for the adop- 
tion of the bills.” 

(2) “We have reviewed the subject matter of dealing with the prob- 
lem of sentencing Federal offenders, and I believe that the proposed 
bills will meet some of the apparent disparities created under the pres- 
ent practice * * * [ feel that your efforts in the directions indicated 
have been constructive and most humane and I therefore recommend 
passage of the bills or comparable legislation.” 

(3) “In any event, I believe that there are only two approaches to 
the situation. One is a thorough consideration of the possibilities of a 
Federal Act which will provide for indeterminate sentences * * * 
Secondly, I would feel that the matter should be approached from 
the direction which you have taken as indicated in the copy of bills 
included in your letter. This would provide a slower but, neverthe- 
less, more careful approach to the whole situation and should be pro- 
ductive of good results. * * * there is no doubt that something ought 
to be done to alleviate the disparity in sentences which apparently 
now exists in some cases * * *” 

(4) “I am in sympathy with the bills that have been intro- 
duced * * * It is difficult and probably impossible to equalize all of 
these things, but perhaps we may get greater consistency.” 

(5) “I fully approve of Resolutions 424 and 425 * * * T do not 
believe that my views on H. R. 8923 are of much value, but in view 
of the approval of the Advisory Corrections Council, I should think 
this bill was also desirable.” 

(6) “I am of course aware of (the problem) and am strongly sym- 
pathetic towards taking steps that can minimize it. Without specifi- 


1 Names of the letter writers have been withheld because it was not indicated in the 
letter of inquiry that their submitted material would be published as a public document. 
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cally commenting on all of the provisions of the several bills which 
you have introduced, I would say that in general I am in accord with 
their purpose.” 

(7) “I have read the proposed bills with much interest and I am con- 
vinced that the enactment of them would promote uniformity of the 
sentences and improve the administration of criminal justice. I see 
nothing in this legislation which would in any way infringe upon the 
prerogatives of the courts.” 

(8) “Lam * * * heartily in favor of all of the bills which you pro- 
pose for they represent very substantial steps in the right direction.” 

(9) “* * * T find myself in sympathy and in agreement with the 
purposes and objectives of the bills * * * Asa district judge for 13 
years one of the duties which gave me the most difficulty and the 
least satisfaction was my duty of a ae In connection with my 
preparation and exercise of that duty, I did a good deal of reading 
and inquiry, as a result of which, as well as of the exercise of my 
function, I became a thorough believer in the individualization of 
punishment and as complete. a disbeliever in the theory satirically 
advanced in those lines from The Mikado: ‘My object all sublime, 
I will achieve in time, to make the punishment fit the crime, the pun- 
ishment fit the crime’ * * * it is not uniformity but individualiza- 
tion of punishment which is needed, and it is of prime importance 
that the proper way to bring this about (should) be made the subject 
of continuous study, including arrangements for a thorough exchange 
of views by the judges.” 

(10) “* * * Am in sympathy with the spirit and purpose of all 
three of these bills. It seems to me that the proposed institutes and 
joint councils could work in close conjuction with the Judicial Con- 
ferences of the circuits and thus make only slight additional demands 
upon the time of the judges.” 

(11) “* * * It is my opinion that the proposed bills have a great 
deal of merit and if enacted should improve the situation. It may not 
be possible to avoid disparity in sentencing but it should be possible to 
attain some uniformity in the confinement of offenders * * * As I 
understand it that is the intent and purpose of House Joint 
Resolution 425. No doubt House Joint Resolution 424 will, if en- 
acted, prove very beneficial in arriving at some solution to the prob- 
lem. ‘There should not be any question as to the merits of H. R. 
8923.” 

(12) “The pronouncement of criminal sentences is one of the most 
difficult tasks I have to perform, therefore I am sincerely interested 
in all proposals to improve both the policies and procedures pertaining 
to criminal sentences * * * The two joint resolutions and the House 
aii all introduced by you, seem to have considerable merit * * *. 

3) “I am heartily in accord with the objective of each bill and 
belie e that each contributes greatly to the disparity of sentences prob- 
lem. I am particularly impressed with the bill authorizing the sen- 
tencing judge to fix the maximum release date and also the time when 
a prisoner would become eligible for parole provided the minimum 
date does not exceed one-third the maximum. TI am sure that in many 
cases the prisoner responds rapidly to the rehabilitation program and 
if he does, he should not be required to serve one-third of the sentence 
imposed.” 
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(14) “The content of the legislation you propose impresses me as 
constituting a significant step forward. ‘The need for achieving some 
semblance of unifor mity in sentencing is graphically brought. home 
by your figures showing the great disparity in Federal sentences being 
dispensed “for the same offense in different parts of the country. In- 
deed, the lack of consistency in sentences meted out. by Federal judges 
has been termed “the greatest weakness in the administration of crimi- 
nal justice in the courts of the United States.” In view of the modern 
trend toward viewing commitment as a means toward rehabilitation 
‘ather than a punitive measure it is most regrettable that this condition 
should continue to exist. Its effect is very damaging to our rehabili- 
tation programs of those convicted of crime, since the presence in a 
penal institution of prisoners who have received such completely con- 
trasting sentences creates bitterness and resentment. On the other 
hand, we must realize that a sentencing judge must consider more 
than just the nature of the offense for which the defendant stands 
committed, e. g., the recidivist tendencies of the defendant may call 
for protection of the community. I am sure you realize as I do that 
this problem is not easy of solution.” 

(15) “* * * the Judicial Conference of the United States adopted 
the recommendation of one of its committees, of which I am a mem- 
ber, approving the passage of each of the three bills. I joined with the 
other committee members in urging such approval. I believe that if 
Congress will bring about the passage of the legislation proposed by 
these three bills, they will constitute steps in the direction of decidedly 
improving the present methods of dealing with adults convicted of 
crime.” 

(16) “At the annual meeting of our Judicial Conference last week, 
the members of the Conference approved the provisions of House 
Joint Resolution 424, House Joint Resolution 425, H. R, 8923. Legis- 
lation of this type is badly needed, and I personally am hopeful that 
something will be done about it in the near future.” 

(17) “I am quite enthusiastic about the three bills which you have 
introduced * * * I have been concerned for many years with the 
problem of disparity of sentences. The bills which you have spon- 
sored, in my opinion if passed, will constitute a significant forward 
step in dealing with this problem.” 

(18) “Sentences, of course, cannot be completely standardized be- 
cause it is even more important that the sentence fit the offender than 
it fit the offense. That most important fact, however, cannot excuse 
the wide disparity of sentences which undoubtedly does exist 
and which I would imagine causes a serious morale problem in the 
penal institutions. I am wholeheartedly in favor of each of the three 
bills enclosed in your letter. Each of them seems to be a sensible ap- 
proach to this serious problein. H. R. 8923 vests more discretion 1n 
the district judge as to young offenders between 22 and 26 years of 
age, and in my opinion that is highly desirable. Much of the same 
consideration applies to House Joint Resolution 425 which permits 
the trial judge to make the prisoner eligible for parole before he has 
served one-third of his sentence. The wider discretion permitted to 
the trial judge, and consequently to the Parole Board, may very well 
result in the rehabilitation of some deserving prisoners who have 
thoroughly learned their lessons. House Joint Resolution 424 is, of 
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course, purely educationai, and I am convinced that we judges need 
plenty of that. How it will work out in practice, of course, depends 
on the zeal and dedication of those having its administration and on 
how thoroughly the district judges can be ‘persuaded to cooperate.” 

(19) “I favor the passage of the three bills which you sent 
WS a eke 

(20) “The problem to which your bills are directed is, of course, 
one of major concern to the Federal judiciary, as well as to all others 
who are directly involved in the business of supervising Federal pris- 
oners. It is also a fact that the public generally notes with consid- 
erable disapproval the existing disparity in sentences imposed. Let 
me offer congratulations for the thorough and intelligent approach 
which is being taken by you and those working with you. In view o 
the success of the operation under the Federal Youth Corrections 
Act, I strongly favor H. R. 8923, which would amend the definition of 
the youth offender to include persons under the age of 26 years, I be- 
lieve if I were in Congress I would vote for each of the other two 
bills.” 

(21) “All your proposals have great merit. They help give the 
law and the judges the opportunity to meet some of their problems 
within our ancient traditions. They do not in any way lower the 
dignity of the courts. And it is as sure as death and taxes that if 
the law and the courts do not meet. the problems of 20th-century 
justice in a progressive, forward-looking manner, then the public 
will rightfully demand other answers. This I feel could be a grievous 
error; for within the framework of our institutions I feel our problems 
can be safely met.” 

(22) “I wish to express my approval. As you probably know, the 
Committee on the Administration of the Criminal Law * * * gave 
its approval to the bills and so reported to the Judicial Conference of 
the United States which approved them.” 

(23) “I would support in principle all three. Raising the age 
limit for application of the Youth Offender Act would make available 
the advantages of study under that act in cases of many young of- 
fenders with serious behavior problems who have not yet had long 
criminal records and who are essentially similar to those cases where 
it is most helpful at present. Participation in institutes and joint 
councils would contribute to continuing review by each sentencing 
judge of his own approach to sentencing and w eighing of the objec- 
tives and standards in the light of the experience of others faced with 
the same problems. Such institutes should also be of assistance to 
the committees of the Congress in considering the criminal sentencing 
statutes. 

“Greater flexibility as to minimum parole dates should be helpful 
in some cases. However, I have not studied or thought out sufficiently 
the possible implications of subsection (c) to House Joint Resolution 
424, in effect giving the Board of Parole power to grant full pardon 
to any paroled prisoner, and prefer not to take a position on that 
proposal.” 

(24) “You may, of course, add my personal approval of the bills 
which you are sponsoring.” 

(25) “The problem is one that disturbs me, as it must every judge, 
every time the necessity for sentencing arises. No matter how con- 
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scientiously a judge approaches the sentencing of a convicted defend- 
ant, he must almost necessarily feel inadequately equipped for the 
task. In the absence of professional expertise in the fields of psychol- 
ogy, psychiatry, penology, criminology, sociology and a host of other 
fields outside the legal merits, a judge with the best of intentions can 
‘arely feel confident that he is making the best accommodation avail- 
able in the interest of justice. I have long felt that a more direct 
and intensive effort ought to be made in the direction of explicitly 
formulating standards for the guidance of the sentencing judge. 
The legislation that you have introduc ed, it seems to me, is precisely 
what is needed to stimulate the search for more adequate answers to 
the problem.” 

(26) “While IT have not made such a study of the bills as would 
justify me in recommending their passage, T am entirely in accord 
with the objectives of your bills, and from my own experience I have 
no basis upon which to make objection to them.” 

(27) “The need for greater uniformity in sentencing procedures 
is so outstanding that I think whatever course will help in that direc- 
tion is most desirable. I should think a conference of the responsible 
judges would be most beneficial. While I have no particular sugges- 
tion as to details, please let me express myself as in favor of your 
BE 

(28) “The last Judicial Conference of the United States Courts 
recommended the passage of the proposed bills and the two joint 
resolutions and undoubtedly they would aid in the furtherance of 
Ray 

29) “I am in accord with the action of the judicial conference of 
the ‘third cireuit in September of this year.” (Endorsed the bills.) 

(30) “I think that the proposed bills are most meritorious, par- 
tic a arly House Joint Resolution 424, which provides for the estab- 
lishment of institutes and joint councils. I feel certain that if the 
bill were enacted into law eventually there would develop proper 
guides and criteria for the sentencing judge which are not presently 
available to him. I have observed the working of the Federal Youth 
Corrections Act, and I have talked to many district judges concerning 
its operation, and I am thoroughly convinced that it should be ex- 
tended as provided for in your proposed bill.” 

(31) “I heartily approve the proposed legislation as outlined in 
House Joint Resolution 425 and H. R. 8923 (85th Cong., Ist sess.). 
With reference to House Joint Resolution 424, I am in favor of the 

gathering and dissemination of information in the field of sentencing 
for the benefit of the judiciary, but I am against legislation whic h 
seeks as its objective to make sentencing uniform throughout the 
United States. (This is not the intent of the legislation.) ** * The 
limits of exercising judicial judgment in sentencing are set by the 
legislative branch of the Government, but the sentencing of an indivi- 
dual for the commission of a crime is inherently a judic ‘ial function. 
Legislation of the field of sentencing should not encroach upon the 
judicial function which must have some latitude within which to oper- 
ate in each case. The courts should not legislate and the legislature 
should not judge. 

“An example of legislative encroachment upon the judicial func- 
tion of sentencing which has proved disastrous in some cases, is found 
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in title 26, United States Code, section 7237, enacted by Congress 
in 1956 (70 Stat. 568). Under that section of law the courts are 
required to impose a minimum, mandatory sentence of 5 years im- 
prisonment upon violators of certain of the narcotics laws. Inasmuch 
as section 72387 further provides that neither probation nor parole 
may be granted to a person sentenced to the minimum, mandatory er 
year sentence, the actual sentence imposed is the same as a 15-yea 
sentence, wherein parole may be granted after service of one- third of 
the sentence. During the past this court has dealt very severely with 
narcotics law violators where such punishment was meet and proper. 
The court recognizes the grave circumstances involved in many of the 
narcotics cases, but on the other hand there are other cases which do 
not warrant this severe punishment. This court has been forced 
to send young, irresponsible men to prison for 5 years for the sale of a 
few marihuana cigarettes. In many instances these men are first 
offenders. Without minimizing the seriousness of this type of offense, 
the court has found that no beneficial effects have been realized from 
imposing such a severe penalty in all narcotics cases. The deterring 
effect has been negligible, if at all, and about all that will statistically 
result from section 7237 will be an increase in the average length of 
prison term for these offenses. Contrariwise, the court sees ‘little chance 
of rehabilitation for the minor, first offenders; a large crop of embit- 
tered, prison-hardened criminals should result from that group. 

(32) “I am in accord with House Joint Resolution 424 and 425. 
I feel that H. R. 8923 should be enacted. The Federal Youth Cor- 
rections Act is, in my opinion, unduly limited by the present age 
restriction. I have had occasion to employ this act in several in- 
stances and I consider it to be a very fine piece of legislation.” 

(33) “I am glad to say that in my opinion all three of the bills 
vou sent me (H. J. Res. 424, H. J. Res. 425, and H. R. 8923), if they 
become law, will improve sentencing procedures.” 

(34) “At the outset I must confess that I am not seriously dis- 
turbed by the seeming disparity in sentences in itself, since this often 
can be explained by the variability of the factors influencing the 
sentencing judge, such as the geographic setting, the record of the 
offender, his general background, attitudes as observed by the court 
and conveyed to him in his presentence report (if, indeed, he is sup- 
plied with this important tool). 

“T believe, however, that the disparity, where it lacks justification, 
is more important as a symptom of general ineffectiveness of the 
entire process of sentence which appears to populate our prisons with 
more and more inhabitants who are not rehabilitated during the cus- 
todial period and soon are again the subjects of the same process of 
sentence and imprisonment over and over again. 

“For the most part I am constrained to ‘believe that the techniques 
of the sentence process are entirely anachronistic and lag far behind 
the advances made by present- -day sociological and other sciences. 
The longer I exercise jurisdiction in the field of sentence the more 
aware I become of the inadequacy of my own abilities to effectively 
discharge the duties imposed upon me as well as the ineffectiveness 
of the tools provided by the law and society to induce rehabilitation 
and reform in the given accused, which after all, is the chief desid- 
eratum in most cases. 
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“Thoughts along this line have been driven home to me by a 
Federal drive in this district, on violation of narcotic laws. Some 
55 persons were arrested for selling narcotics there during the pre- 
ceding 3 months. To date 24 have either plead guilty or have been 
convicted in this court, and presentence reports have been submit- 
ted. Jail sentences of at least 5 years in each casse are made man- 
datory under the law. 

“Complaint can hardly be made of the disparity in the length of 
these sentences, for no term is less than 5 years and of the 20 indi- 
viduals already sentenced their terms total 106 years. There could 
hardly be greater uniformity in sentences. Whether ach of the 
defendants will be benefitted by that uniformity, however, is an- 

other question. * * * 

“T see that this could easily become a lengthy treatise not particu- 
larly helpful which should not be imposed upon you. Let me, 
therefore, constrict further comment along this line to the observa- 
tion that the time has come (and long since passed) when our en- 
tire philosophy of sentence and the consequences thereof in the way 
of prisons and places of custody should be given the kind of study 
on a national basis which you are so commendably stimulating. The 
conclusions conceivably could result in measures for highly meri- 
torious changes in our penal philosophy. 

“In answer to your request for my comment on the three bills 
introduced by you in July affecting Federal sentencing procedures, 
I believe all of the measures are timely and will be conducive to 
improvement in sentencing practices. 

(35) “With reference to the three specific bills which you have 
inseod ‘ed, I think the enactment of these bills would certainly be 
helpful and might develop plans which would eliminate practically 
any ig" arity in sentences, 

(36) “I have no suggestions with reference to H. R. 8923 and 
House Joint Resolution 424. I think both are excellent. 

“T believe that House Joint Resolution 425 is a step in the right 
direction. However, I believe that all prisoners should be eligible 
for parole at the expiration of 1 year.’ 

(37) “In reply to your communication of September 5, I beg to 
state that I am in favor of H. R. 8923.and House Joint Resolution 
424. I am in favor of the policy contained in House Joint Resolu- 
tion 425, but would place the responsibility for parole eligibility 
entirely upon the Parole Board and not upon the courts; the sen- 
tencing judge would be required to suggest a recommendation. 

“As IT see it, the fundamental “defects” involved in judicial sen- 
tencing of convicted criminals are (1) an understandable public re- 
sentment in variation of sentences for similar crimes; (2) failure to 
provide proper sanctions for nonviolent criminals.” 

38) “In response to your inquiry I am generally in agreement with 
the proposed legislation. 

“T have taken note of the statistics referred to and other compar- 
able figures. A weakness inherent in generalizing about sentences is 
that the figures do not take into account the age, previous record or 
general character of the defendant. There are, of course, cases where 
the same statutory offense might warrant vastly heavier sentence 
for one defendant than another, due to prior record, etc.” 
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(39) “I noted with interest statistics showing the wide disparity 
of sentencing procedures among Federal courts throughout the United 
States. The fact that this disparity exists cer tainly points up the 
need for careful and continued effort to bring some harmony to the 
sentencing standards in the Federal courts. It is my thought that 
the ends of justice can best be served if there is a greater degree of 
uniformity in sentencing standards, and after careful study of House 
Joint Resolution 424 and H. R. 8923 I believe they are well designed 
to aid courts in reaching this goal. 

“IT should like to comment briefly on your proposed House Joint 
Resolution 424 which has to do with amending section 4202 of title 
18 of the United States Code. I am not in disagreement with the in- 
tent of this proposal, but [ should like to recommend to you and your 
committee the efficacy of the California plan whereby a sentencing 
tribunal is established.” 

(40) “I am glad you are taking this initiative in the Congress. 
Although there is likelihood in the legislative process that additional 
light will be obtained as to particular provisions, I can say now that 
I think the objectives and general terms of the bills are sound.” 

(41) “I am in complete accord with the action of the Judicial Con- 
ference in approving these bills as meritorious legislation in the field 
of criminal justice. 

(6) Other persons who approved the three proposed bills com- 
mented on them as a single package of legislation and supported their 
position as follows: 

(1) “I have gone over these bills with our criminal law profes- 
sor, who for over 10 years was a superior court judge * * *. He 
and I are both of the opinion that these bills represent constructive 
steps in the right direction and they have our endorsement.” 

(2) “I was very interested in your letter of September 5, 1957, 
and the proposed legislation enclosed therein, dealing with the sen- 
tencing of Federal offenders. It seems to me that all of the bills repre- 
sent desirable advances in sentencing practice.” 

(3) “* * * Tam personally very much in favor of all three of these 
measures, and this view is shared by the other officers of our section 
with whom I have discussed them informally” (Criminal law section 
of American Bar Association ). 

(4) “I have reviewed the three bills introduced by you designed 
to improve Federal sentencing procedures. Certainly they are a long 
step in the right direction as is clearly demonstrated by the supporting 
data which accompanied your letter of September 5, 1957.” 

(5) “The idea which you have in mind seems to be a worthwhile one, 
especially since we all recognize the importance of the problem of sen- 
tencing offenders and the diffic ulty occasioned by the disparity of the 
sentences imposed by the same judge for different offenses. This has, 
however, been a problem which has been with us throughout the 
centuries, and it is difficult of solution. The legislation which you 
propose would provide a working basis for circuit conferences to 
determine if it is possible to obtain uniformity. The increase in the 
age limit in the Youth Corrections Act definition of offender seems 
quite desirable, for it gives an interested Federal judge a greater op- 
portunity to rehs ibilitate the offender.” 
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(6) “This proposed legislation deals with criminal procedures fol- 
lowing conviction, our neglected phase of law enforcement. They 
point in the right direction but could be made to more fully imple- 
ment your purpose.” 

(7) “After studying House bill 8923 I thoroughly agree with your 
amendment. Then I went over thoroughly your Joint Resolutions 424 
and 425 and again I thoroughly agree with these resolutions * * * 
I am hoping, as I know every ws arden is, that in changing the situa- 
tion in the Federal status of sentencing, that it will have a good effect 
upon the State governments of the U nited States * * * There is no 
question in my mind whatever that if you are successful with this leg- 
islation it will have a good effect upon the various State governments 
and we certainly need it.’ 

(8) “I have read with interest and approval the three bills and 
explanatory material sent me with your letter of September 5th. * * * 
Moving toward that goal realistically in ways that seem likely to be 
accept: able to C ongress and the Federal judiciary, your proposal in 
8923 to raise the jurisdiction of the Federal Youth Corrections Au- 
thority from 22 to 26 years and your proposal in House Joint Resolu- 
tion 425 to give judges the power to make prisoners eligible for parole 
at an earlier date than the present statute permits, seem to me to merit 
the support of all interested in the fair administration of justice. The 
weakness of 425, of course, is that it is likely to be used only by the 
judge who believes in rehabilitation and not in long punitive sen- 
tences, so that many of the offenders who are embittered wher they 
get to Federal prisons because they find themselves committed for 
longer period than others with like offenses will still constitute a prob- 
lem. It may be that your program for the education of judges pro- 
posed in House Joint ‘Resolution 424 will reduce the number of those 
who want their pound of flesh.” 

(9) “I have read with great interest the three bills which you have 
introduced * * * and believe that all of these bills would improve 
Federal sentencing procedure and have an incidental good effect on 
procedure in our State courts.” 

(10) “You have performed another useful service and I hope very 
much that your bills will be approved in the next session of Con- 
gress. 

(11) “Your bills strike at the heart of present problems in the ad- 
ministration of criminal justice, and I am most appreciative of your 
bringing them to my attention.” 

(12) “I have reviewed the suggestions contained in your outline 
dated July 29, and agree completely with your efforts to standardize 
punishment. * * * T have been frequently shocked at the great dis- 
parity in sentences imposed by the different judges * * *. 7 

(18) “In response to your request for comments concerning three 
bills filed by you dealing with the problem of sentencing Federal of- 
fenders, I should like to say that in general I subscribe to the objec- 
tives of these bills. All three of them would move us in the direction 
of more social justice.” 

(14) “My personal judgment is that the bills are timely and in 
some respects long overdue. Therefore they should receive the serious 
consideration of your committee and the Congress. I am confident 
that so far as our association is concerned there will be no question 
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as to the need of dealing with all the objectives set forth in the bills 
although there is likely to be some differences of opinion relating to 
one or more of the measures. However, I am confident that any sug- 
gestions for change will not in the main be in too serious conflict with 
the general aims. * * * 

“I cannot at this time commit the American Correctional Associa- 
tion as a body in support of the bills as they are now worded for the 
reason that there will be need to give them further consideration. 

“T anticipate final action at the meeting of our board of directors 
to be held in New York City on February 13, 1958. At that time 
there is likely to result an opinion in the form of a resolution or a 
memorandum setting forth the position of the Association on the bills. 
[ can assure that this will be an important item on our agenda. 


“Again I would like to repeat that I strongly feel that in the main 
the bills will have our approval.” 


. Endorsements applying to House Joint Resolution 424 (providing 
for joint institutes and councils). 


This bill, as indicated in the statistical summary, has substantial 
support from Federal judges and other professional persons. 

(a) Federal judges who approved this bill expressed the follow- 
ing opinions: 

(1) “This is a problem which, of course, requires a great deal of 
thoughtful consideration on the part of every Federal judge and 
anything which can be done to throw further light upon the subject 
will be very useful. I am thoroughly in favor of your proposed 
bill * * * to provide for a series of joint meetings and institutes for 
the development of standards and of uniformity in sentencing 
procedures.” 

(2) “House Joint Resolution 424 providing for institutes I am 
sure would be welcomed by all district judges. One of the most 
difficult tasks I have in my work is in the determination of the length 
of sentences. If I could obtain any aid I would certainly appreciate 
A 

(3) “I am in complete agreement with House Joint Resolution 424 
as I believe that the institutes and joint councils on sentencing, 
therein provided for, will be invaluable to persons responsible for the 
prosecution, sentencing, and treatment of criminal defendants.” 

(4) “House Joint Resolution 424: The proposed institutes for ex- 
change of ideas on sentencing problems and emulation of policies, 
looking to the adoption of uniformity in sentencing procedures, with 
participation of district judges, would be constructive if, as provided 
by subparagraph (b), such participation is, in fact, “under such 
conditions as will not unduly delay the work of the courts.” 

(5) “In resolving the glaring disparity in sentences we cannot turn 
to a formulation for mechanically dispensing punishment. Instead, 
we must construct a satisfactory procedure by which we can reconcile 
the goals of uniformity of treatment and individualization of punish- 
ment. By providing a forum under House Joint Resolution 424 by 
which judges can exchange their ideas and experiences, a presiding 
judge, without disturbance to his judicial discretion to individualize 
the sentence, can bring to bear the sum total of the Federal judiciary’s 
experience in fitting the punishment to the crime. By this inter- 
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change of experiences more workable and uniform standards should 
be developed. 

“Perhaps it might even be productive for the institutes to consider 
some type of predic tion tables as suggested by Professor Glueck in 
The Sentencing Problem, Federal Probation, December 1956. These 

tables would collate past experiences with criminal offenders and fur- 

nish a schematic prognosis of the likelihood of rehabilitation for dif- 
ferent types of felons. In addition to focusing judicial attention on 
the problem, I believe that the series of institutes which you propose 
would serve to advantage as a clearinghouse for fertile ideas and sug- 
gestions which might possibly provide the bases for recommendations 
for further legislation.” 

(6) “The proposed joint meetings of institutes attended by judges 
isa wholesome plan. It would seem to me that the judicial conferences 
should provide a meeting with the heads of the respective penal insti- 
tutions at the judicial conferences.” 

(7) “While I am unalterably opposed to the establishment of any 
agency for the purpose of sentencing defendants in criminal eases, it is 
entirely possible that House Joint “Resolution 424 may promote the 
creation of an educational program tending to bring about more uni- 
form sentences. The main difficulty appears to be that district judges 
have varying backgrounds and are reared in different localities. This 
creates a wide dispari ty in the length of sentences but, if the individual 
cases are studied, there are probably justifiable reagons for the actions 
of the individual judges. As this matter has caused much discussion 
in the various judicial conferences, it is my belief that House Joint 
Resolution 424 may bring about a beneficial study of the subject.” 

(8) “I favor your bill which provides for conferences of the groups 
provided for therein for exc hange of views on the problem of sentenc- 
ing. This problem, as you state in your letter, is one that has caused 
the trial judge, in many instances, more anxiety than any other. I 
think every trial judge, both experienced and inexperienced, could 
receive valuable information in these conferences which would be of 
great help to him in handling the problem. After all, there is no sub- 
stitute for getting first-hand information of the factors used by the 
other judges in like situations in dealing with kindred problems.” 

(9) “To summarize what has been said, briefly: There will always 
be disparity of sentences, but this is not to say nothing should be done 
about it. I have no objection to House Joint Resolution 424. The 

court can use all the help it may secure. I have no objection to rec- 
ommendations as to the length of sentences from any recognized and 
qualified body provided the ‘ultimate power to fix the sentence remains 
in the court. I regard the imposition of sentence as a judicial func- 
tion.” 

(10) “* * * T think an approach to sound improvement can be 
made by the concept embodied in section 334 of House Resolution 424 
in the establishment of institutions and councils on sentencing to 
which from time to time district judges may participate, not for the 
purpose of undertaking to establish a uniform sentence in each 
category of law violation but for the purpose of finding perhaps a 
uniform method of ascertaining the character of the offender, the 
needs of the community in which the offense was committed and the 
result of investigations by competent probation officers.” 
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(11) “I am very much in favor of House Joint Resolution 424, as 
I believe that the matter of uniformity of sentencing will be obtained 
in part through educational conferences between judges themselves, 
and between judges and other officials. Their sentences, however, 
will still vary greatly, even under exactly the same circumstances, 
as long as human minds have different concepts as to punishment,” 

(12) “As to House Joint Resolution 424, the effect of which is to 
establish institutes and joint councils on the subject of sentencing, 
I likewise favor its adoption. The disparity of sentences in United 
States district courts has received increasing note from the public 
and the press. The statistics which you furnish i in your report to the 
committee have appeared in other forms in the last few months. I 
do feel that if research were made on this matter, the results thereof 
made available to the judges, there would be more uniformity 
in dealing out sentences. The mere fact that judges would be brought 
together to discuss the matter would, of itself, have beneficial effect, 
in my opinion. I note that different judges have their own pet peeves, 
as regards certain crimes. Some judges are very stern as regards 
liquor violations. Others for Dyer Act violations, still others for 
Mann Act violations. I am frank to confess that narcotic offenses, 
sex offenses involving small children, and cattle stealing arouse my 
ire more than do such offenses as tax frauds, the average Mann Act 
case, and Dyer Act. I am also cognizant of the fact that the main 
element for consideration is the welfare of the prisoner before the 
bar, regardless of the crime. There are, however, other elements such 
as the effect on soc iety as a whole, protection of society from recurring 
offenses, and kindred elements. I would welcome conferences with 
other judges, and even more, addresses and presentations by psychi- 
atrists, penologists and others whereby my own approach could be 


improved. You may count me as a supporter of House Joint Reso- 
lution 424.” 
2] 


(13) “Your House Joint Resolution 424 has my wholehearted 
approval. It is a first and necessary step toward agreement on sen- 
tencing objectives and policies and the establishment of sentencing 
standards and procedures, It might be sound to defer preparation 
and consideration of legislation relating to imposition of sentences 
until an initial set of objectives, policies, standards, and procedures 
was a matter of substantial agreement among the majority of those 
a ree in the contemplated institutes and joint councils.” 

(14) “With respect to House Joint Resolution 424, I agree that it 
is highly desirable that efforts be made to secure a greater uniformity 
of sentences in the district courts of the United States, and particu- 
larly among the district courts in each circuit.” 

(15) “I am also in favor of the ¢ adoption of House Joint Resolution 
424 providing for a series of joint meetings or institutes to be attended 
by judges. * “+ # Any action which tends toward abolition of the dis- 
parity in sentencing is a step in the right direction and I believe that 
out of the joint meetings and institutes something can be definitely 
ac ay tk 

(16) “I am in agreement with the proposal to set up seminars or 
meetings * ** Such meetings can result in nothing but value to the 
district judges who can attend, and to other judges who can study 
the reports of such meetings. Such institutes and councils would do 
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much to keep the law abreast of the advances in the field of medicine, 
psychiatry, ete.” 

(17) “I favor House Joint Resolution 424.” 

(18) “If, under House Joint Resolution 424 the Judicial Council 
of the United States, the Administrative Office, or any other author- 
ity would be given the power to lay down compulsory regulations 
binding upon a sentencing judge, I would be opposed to that resolu- 
tion. If the standards to be adopted by the Judicial Council or any 
other authority were merely recommendatory, IT would favor the res- 
olution.” (H. J. Res. 424 does not contemplate compulsory regula- 
tions. ) 

(19) “I am most heartily in favor of House Joint Resolution 424 
providing for the establishing of institutes and joint councils. I feel 
that such would be of assistance to all of us who have to+impose 
sentences.” . 

(20) “* * * Of course I see no objection to that because I believe an 
ane of ideas and views are often very helpful.” 

(21) “In connection with House Joint Resolution 424, I have re- 
cently returned from a seminar of district judges held at the New 
York University Law School under the guidance and leadership of 
the Honorable Alfred P. Murrah, of the United States Court of Ap- 
peals for the 10th Circuit, and all members in attendance secured in- 

valuable aid and assistance as a result of the interchange of ideas and 
principles in the administration of our work throughout the United 
States. I believe that the resolution would lend and bring about the 
same invaluable assistance in the administration of the problems 
which are presented in criminal matters.” 

(22) “I am much impressed with House Joint Resolution 424, con- 
cerning institutes and joint councils on sentencing. I believe a very 
beneficial purpose could be served by such institutes or councils.” 

(23) “I would favor the use of institutes and joint councils, as pro- 
vided in House Joint Resolution 424, for affording members of the 
judiciary the advantage of the most current and enlightened thinking 
of criminologists, psychiatrists, and others, as well as affording an 
opportunity for the exchange of ideas, etc., among the district 

judges.” 

(24) “With respect to House Joint Resolution 424, I heartily ap- 
prove of what you are attempting to do with this resolution.” 

(25) “* * * As to House Joint Resolution 424, I shall only say that 
I favor its provisions. I hope this legislation is enacted, as I believe 
it will be of great help to all judges. The passing of sentences is the 
hardest task of a trial judge. All conscientious judges are, I believe, 
more concerned with the passing of sentences in criminal cases than 
in any other part of their work. They are dealing here with the lib- 
erties and sometimes the lives of human beings. Any and all help 
that can be given the judges in the perfor mance of this most serious 
and grave duty will be welcomed I know.” 

(26) “This is excellent legislation. Lack of uniformity in sentenc- 
ing often results from a misunderstanding of the sentencing process 
and misinformation or lack of information as to sentences” imposed 
in similar cases in other districts. The proposed institutes and joint 
councils would tend to eliminate both of these causes of disparity of 
sentences. The work of the institutes could be distributed to all 
judges, probation officers, and other interested persons.” 
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(27) “It is, of course, desirable to promote study and discussion 
of the subject, and therefore I favor generally House Joint Resolution 
424. However, I think this and the companion bills are far from 
enough. They cannot even be described as halfway measures; they 
are so excessively mild where a firm and decisive step is needed.” 

(28) “House Joint Resolution 424—I believe such proposed. legis- 
lation is desirable and would be of considerable help. In this con- 
nection, it occurs to me that senior judges and retired judges, because 
of their long experience, could also be of considerable help in such 
institutes.” 

(29) “First, House Joint Resolution 424, establishing a series of 
institutes and joint councils for a study and formulation, of standards 
for sentencing, is unquestionably meritorious and beneficial. In my 
judgment, the subject can never be given enough attention. Improve- 
ment and progress will only be achieved by continuous effort, and 
such a combination of the best brains visualized in this resolution 
guarantees improved safeguards in this most. important function of 
the democratic processes.” 

(30) “May I say that I very much favor adoption of House Joint 
Resolution 424.” 

(31) “House Joint Resolution 424 authorizes the establishment of 
institutes and joint councils on sentencing. I am very much in favor 
of this sort of legislation, as it is my opinion that more opportunity 
should be afforded judges and others to meet in a central location for 
the purpose of discussing mutual problems. 

“During the past summer I attended a seminar at New York Uni- 
versity dealing with the handling of so-called big cases. A week was 
given over to the study of this problem. Judges from the Pacific to 
the Atlantic were in attendance, and we were able to discuss one with 
the other the problems confronting us in this type of case: 

“The discussions were beneficial to all who participated. My only 
regret is that it was possible to have so few in attendance at the 
seminar. It was under the leadership of Judge Murrah of the 10th 
circuit. I am certain he could give you some interesting observations 
as to the desirability of such conferences. 

“Conferences, seminars or institutes held for the discussion of 
problems—such as the sentencing of persons convicted of offenses 
against the United States—certainly would be beneficial to all con- 
cerned. One of the severest criticisms now directed toward the 
Federal judiciary concerning sentences is the lack of uniformity among 
the districts or among judges of the same district. One judge, because 
of past experience, may be very severe while another may be very 
lenient. It is only natural for prisoners when they reach an institu- 
tion to discuss sentences and compare notes, and it is not conducive of 
good for 1 prisoner to learn that he must serve a sentence of 6 years 
for the same offense which brought a 2-year sentence to another pris- 
oner. Uniformity of sentence is desirable and the holding of con- 
ferences or institutes to discuss this problem would bring nothing 
but good. Consequently, I am in favor of House Resolution 424.” 

(82) “I am very gratified that you and your committee are going 
to address yourselves in the next session of Congress to the problem 
of disparity of sentences in Federal criminal cases. In the short 
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period that I have served as a member of this court, that problem has 
disturbed me as much as any other that has come to my attention. 

“Tt seems to me that the existing inequality in criminal sentencing, 
so'graphically presented in your statement of July 29, 1957, not only 
offends every principle of evenhanded justice, but also, as a practical 
matter, forms a real impediment to the rehabilitation of prisoners 
serving sentences substantially longer than the sentences being served 
by others convicted of the same offense in other courts. 

“Tt is always well to keep in mind that, to the average Federal 
offender, the most important thing is the sentence he received, not the 
niceties of procedural of substantive law involved in his case. I am 
convinced that a majority of the motions now filed under title 28 
United States Code, section 2255, which take a substantial amount of 
time of the district courts and the courts of appeals, stem primarily 
from the frustration of convicts who feel that the prison sentences 
imposed upon them were unconscionably long, compared to others 
similarly situated. I have been particularly distressed to observe the 
practice in a few districts of imposing consecutive sentences on sep- 
arate counts of an indictment covering substantially a single criminal 
transaction. By contrast, most district judges in such circumstances 
almost invariably impose concurrent sentences. 

“We all recognize, of course, that considerable disparity in sen- 
tencing Federal offenders is desirable—that is, that the punishment 
should not only fit the crime, but also fit the criminal. This recog- 
nition is implicit in our present system, which gives to the district 
judge great discretionary power. This power can be and I am sure 
usually is exercised wisely, in the light of the judge’s observation of 
the defendant, his knowledge of the community, the presentence in- 
vestigation available to him, and his understanding of any aggravat- 
ing or mitigating circumstances that may exist. 

“However, it is obvious that much if not most of the variation in 
criminal sentences is explainable only upon the basis of subjective fac- 
tors—differences among Federal judges, rather than differences among 
criminal defendants. Broadly stated, the sentence imposed upon a 
convicted criminal is generally thought to serve several rather mcon- 
sistent purposes, all for the protection of society: (a) punishment 
of the wrongdoer; (4) rehabilitation of the wrongdoer; (¢) confining 
the wrongdoer so that it will be physically impossible for him to con- 
tinue his misdeeds; (d) deterring others from similar criminal con- 
duct. Upon the relative weight given by each Federal judge to each 
of these factors will depend in large measure the nature of the sen- 
tence he imposes. The differences among Federal judges with respect 
ot these subjective evaluations probably account for a large measure 
of the apparent inequality in sentences received by Federal 
offenders * * *, 

“The ultimate purpose of House Joint Resolution 424, as I under- 
stand it, to promote an informed and intelligent meeting of the minds 
among the Federal judges as to the criteria which should determine 
the nature of the sentence imposed. This approach, for the reasons 
I have tried to set out above, has in my opinion the best promise of 
achieving a fairer administration of the Federal criminal laws. I 
should add that within the framework of the Judicial Conferences of 
the various circuits and of the Judicial Conference of the United 
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States, much more could be done toward accomplishing the same 
objective by exchange of ideas among judges and exposure to the views 
of various experts in the field, even now.” 

(33) “As a Federal judge, a former United States attorney, but 
primarily as a citizen, I am intently interested in any improvement in 
the administration of criminal law. This, of course, includes the prob- 
lem of the proper sentencing of convicted criminals. 

“Unfortunately a sentencing judge cannot use a mathematical for- 
mula and arrive at a precise answer in determining what sentence 
should be meted out on a plea or conviction of guilt for we are dealing 
with people and consequently the factors vary in each and every case. 
Consequently, complete uniformity in sentencing is neither possible 
nor desirable; but I agree with you that wide variations in sentencing 
for the same offense where facts, motivations, previous record, and so 
forth are substantially the same are in conflict with the accepted 
standards of judicial fairness. In your approach to this problem, 
I am highly gratified that you recognize the need of wide discretion 
being vested in the sentencing judge for without this the cure for wide 
variance might lead to greater injustice than the present system pro- 
duces. For I repeat, we are dealing with individuals and consequently 
most cases must be decided on their particular facts. This, of course, 
leads me to House Joint Resolution 424, Your proposal has my en- 
thusiastic endorsement. The study and interchange of ideas among 
people experienced and interested in this problem could not fail to 
be of materia] benefit to the individual judge.” 

(34) “As to House Joint Resolution 424, I would not oppose this 
resolution as I don’t think it would do much harm. However, I am 
cynical enough to suspect that the contemplated institutes and joint 
councils would tend to degenerate into “bull sessions” in which very 
little would be accomplished.” 

(35) “I also favor that provision which would provide for a series 
of joint meetings or institutes attended by judges and other Govern- 
ment officials for development of uniform standards in sentencing 
procedures.” 

(36) “With reference to proposed legislation as set out im House 
Joint Resolution 424 and House Joint Resolution 425—both ap- 
parently aimed at the elimination of unfounded disparity of sen- 
tences of Federal offenders—it is my opinion that House Joint Resolu- 
tion 424 approaches the problem in a more practical manner. 

“The object of this legislation was the subject of a discussion at a 
recent judicial conference of the fifth circuit. This discussion was 
in connection with a proposal that circuit courts of appeals be vested 
with authority to review the sentences of the district courts, with the 
aim of elimination of disparity. After considerable discussion, it 
was considered impractical because of the many unforeseeable con- 
siderations that enter into the determination by the trial judge of an 
appropriate sentence in a given case. 

“So many considerations enter into the imposition of sentences in 
criminal cases that it would be difficult to prescribe any hard and fast 
rule for the elimination of apparent inconsistencies. I feel sure that 
there are differences in sentences for the same offense which often 
cannot be justified on any reasonable ground, and certainly this does 
not comport with even-handed justice. 
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“It is my opinion that there should be a centralized authority 
which would have the power to review and consider apparent discrep- 
ancies of sentences for the same offense and make adjustment when 
the facts warrant it. It seems to me that factors involved in this 
problem are better approached by House Joint Resolution 424.” 

(387) “I am in favor of this bill and believe it is one of the best 
ways of securing the desired results.” 

(38) “In connection with my work on the court of appeals the past 
3 years, I have not been in very close contact with the Federal sen- 
tencing procedures, but have noted that there has been considerable 
disparity in sentences imposed. There are perhaps valid reasons for 
some variance in sentences imposed as each crime has its own peculiar 
circumstances and the rehabilitation element varies with the defend- 
ants. However, in general, I feel that your proposed legislation has 
considerable merit and that it is desirable to take a new look at the 
Federal sentencing procedures and to give consideration to bringing 
about more uniformity in sentencing. I feel that your Joint Resolu- 
tion 424 is a very good approach to the entire problem. It will aid 
the judges in performing their sentencing duties, and such institutes 
and councils should also lead to a worthwhile suggestion in the way 
of improvements in existing procedures.” 

(39) “I enthusiastically endorse House Joint Resolution 424 which 
would authorize the establishment of institutes and joint councils on 
sentencing of offenders and the exchange of points of view would 
tend to standardize objectives and procedures and bring about some 
reduction in the disparity in sentences.” 

(40) “I consider that the establishment of institutes and joint coun- 
cils for the purposes outlined would be most beneficial, and while the 
district judges are, perhaps, those who have most to contribute to such 
councils, I feel that judges of the court of appeals might well be in- 
cluded.” 

(41) “I am in favor of joint meetings or institutes to be attended 
by judges and other Government officials in an endeavor to develop 
uniform standards in sentencing procedures.” 

(42) “House Joint Resolution 424, I think meritorious, but I seri- 
ously doubt if it will accomplished the desired results. I certainly 
think that the district judges need enlightenment as far as uniformity 
of sentencing is concerned; but even with this enlightenment, you are 
still going to be confronted with some two-hundred-and-thirty-odd 
different personalities.” 

(43) “I beg to signify my approval of House Joint Resolution 424.” 

(44) “I favor the adoption of House Joint Resolution 424 author- 
izing the establishment of institutes and joint councils on sentencing. 
It seems to me that adoption of this resolution may well lead to cor- 
rection of some of the most pressing problems in connection with dis- 
parity of sentences. The statistical data concerning such disparity, 
as set out on pages 3 and 4 of the press release which accompanied 
your letter of September 4, reveals a distressing situation which have 
effective and prompt attention. House Joint Resolution 424 is a good 
step in this direction.” 

(45) “I favor this bill. Probably, the most difficult problems con- 
fronting Federal trial judges is the matter of sentence, and I feel sure 
the judges will welcome any help on this problem. The institutes and 
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councils authorized by this bill should go a long way toward attaining 
substantial uniformity in sentencing offenders for Federal offenses 
and in the administration of criminal justice.” 

(46) “I have given considerable thought and study to the problem 
of sentencing both State and Federal offenders. I have long been 
troubled by the wide disparity in sentencing by the Federal courts for 
particular offenses and for offenses generally, and I have read with 
interest the data enclosed with your letter setting forth this wide dis- 
parity in different courts and between judges of the same court. 

“I well recognize that, human nature being what it is, there will 
always be some disparity between judges in the sentencing of defend- 
ants, as some judges are inherently of a kindly, sensitive ns 1ature, while 
others may have somewhat of a ‘prosecution complex.’ However, I 
am convinced that positive rules for the imposition of like sentences 
for the same offenses in all cases in all courts would be impracticable 
and would not result in a proper administration of justice in criminal 
cases. In every case the sentence imposed must depend upon many 
factors, including the past record of the offender, his attitude, his edu- 
cational, employment, and family background, and on other factors to 
be considered by the sentencing ‘judge. I am further convinced that 
the problem of disparity in sentences can best be solved by the educa- 
tion of the judges through dissemination of information at judicial 
conferences, and through articles and addresses by judges of long 
experience and by persons trained in the field of penology. 

“Therefore, I am wholeheartedly in accord with Joint Resolution 
424 providing for institutes and joint councils on sentencing. I be- 
lieve that Resolution 424 should be given full effect and the plan and 
purposes therein set forth carried out to the fullest extent. 

“Furthermore, in my opinion the plan set forth in Resolution 424 
should be carried on to the fullest extent for several years before any 
attempt is made to amend other provisions of the existing law relating 
to the sentencing of Federal offenders. After the plan outlined in 
Resolution 424 is carried out, we shall be in a far better position to 
determine what amendments should be made in the existing law re- 
lating to the imposition of sentences.” 

(47) “I am convinced that no power delegated to a judge bears a 
more critical relationship to the freedom of the individual and the 
welfare of society than does the sentencing power. The exercise there- 
of calls for the greatest possible conscientiousness and intelligent dis- 
crimination on the part of the sentencing judge. Despite the potential 
impact upon the defendant and upon society of thoughtless, inconsid- 
erate, and unintelligent exercise of this power, there are all too few 
criteria and other guideposts for its appropriate exercise. Any con- 
stitutional means for the enlightenment of the members of the judiciary 
in the field of sentencing is of the utmost social desirability. Entirely 
apart from the question of whether uniformity of sentence, without 
more should be sought, there is no present convenient means of en- 
abling any judge, without protracted and extended study of statistics, 
to ascertain the nature and extent of the sentence which is generally 
recognized throughout the Federal and State jurisdictions as appro- 
priate for the same or a similar offense. It is rarely, if ever, that a 
reported appellate opinion in a criminal case discloses the penalty 
which was imposed upon the conviction appealed from or the con- 
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siderations which led the sentencing judge to select that penalty. 
House Joint Resolution 424 offers a means of disseminating among the 
members of the Federal judiciary, information relating to the sen- 
tencing practice throughout the various districts comprising the Fed- 
eral jurisdiction, and the variations among the penalties imposed for 
violations of the same Federal statute. This resolution would also 
serving to provide a clearinghouse of information respecting judicial 
sentencing experience as well as the principles and criteria recognized 
by penologists and others as relevant to the selection of an appropriate 
sentence for a particular type of Federal offender under specific or 
analogous circumstances. I therefore believe that the object of House 
Joint Resolution 424 is most laudable and that the scheme proposed 
should be productive of great assistance to the members of the judiciary 
in endeavoring to achieve, in a particular criminal case, an appropriate 
punitive disposition of a guilty offender.” 

(48) “As to House Joint Resolution 424, the provisions thereof 
should be of considerable assistance in improving the uniformity of 
sentences in Federal courts.” 

(49) “House Joint Resolution 424 provides for studies which I 
agree should be made. I wish such a program as you propose might 
be initiated by some such organization as the American Late Insti- 
tute but I suppose this is not feasible.” 

(50) “In connection with House Joint Resolution 424, I agree with 
the objectives of this resolution. I believe that much good could 
result from the establishment of institutes and joint councils on 
sentencing.” 

(51) “This resolution would improve the administration of justice 
by authorizing the establishment of institutes and joint councils on 
sentencing for the development of objectives, standards, procedures 
and policies to be followed in the sentencing of persons convicted of 
offenses against the United States. 

“T agree with the objectives of the bill and believe that institutes 
and joint councils would be helpful. However, I would not favor any 
measure which would in any way interfere with the discretion now 
enjoyed by the courts.” 

(52) “I am in favor of Joint Resolution 424 providing for institutes 
and joint councils from time to time for the study and formulation of 
standards for sentencing.” 

(53) “With reference to House Joint Resolution 424 we can find 
nothing objectionable and believe that if it is properly administered 
much good can come from a study made by professional people of 
the sentences and sentencing procedures of the United States courts. 
I would like to suggest that as a group the Federal probation officers 
have had wide experience in this area. It would be most appropriate, 
I believe, if any legislation enacted to establish such a study group 
contains specific requirements that probation officers be made part 
of the group.” 

(54) “As to the third bill, House Joint Resolution 424, which pro- 
vides for institutes and councils for the purpose of establishing poli- 
cies and standards for the sentencing of offenders, I do feel that such 
a move would be desirable. The problem of sentencing an offender 
is one of the most serious ones which a district judge of the United 
States must solve frequently in his work. Any reasonable proposal 
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which would help the judge to do a better job has my endorsement. 
I feel that much of the criticism of the variation in sentences given 
by the district courts would end, if it were known that the sentences 
given were, upon investigation, found to be appropriate under the 
individual circumstances. I also feel that where the sentences given 
are either too harsh or too lenient, judged by enlightened standards, 
u Seminar and discussion of these problems by the judges, with the 
advice of competent experts on the various phases of the subject, 
should prove very beneficial in correcting any evils that may exist. I 
believe that any judge who has the burden of imposing sentences in 
criminal cases would welcome the opportunity to learn all that he can 
about the problems involved.” 

(55) This judge endorsed the view of his probation officer. “This 
‘oint resolution appears to be noncontroversial. I do not know 
whether or not such institutes and joint councils would make any 
marked impression on variations in sentencing practices, but it cer- 
tainly would seem worth while for various representatives of the 
courts and other Federal officials concerned with law enforcement to 
exchange ideas and study the effects of varied sentencing practices.” 

(56) “Asa result of this study, I wish to advise that 1 am very much 
in favor of your House Joint Resolution 424 authorizing the establish- 

men of a series of institutes and joint councils for the study and 
formulation of standards for sentencing. 

“During the period of my service on the Federal bench I have 
done some rather extended reading in this field which, undoubtedly, 
has been helpful to me in some degree, but has also convinced me 
that the many problems involved could best be resolved through 
conferences and meetings for the discussion of the general and spe- 
cific questions attending. I, therefore, heartily endorse this reso- 
lution and trust that you are successful in having it adopted by the 
Congress.” 

(57) “I would favor House Joint Resolution 424. Most judges are 
selected for office because of their learning in technical law coupled 
with certain temperamental attributes. Seldom is a judge specially 
trained in the social aspects of life and even more rare is the judge 
who acknowledges the field of criminal law as a special interest to 
him. Once again my views indicate the desirability of the indetermi- 
nate sentence but also show the need for the institutes and councils 
contemplated by House Joint Resolution 424.” 

(58) “I would also favor the passage of Joint Resolution 424, be- 
cause I do not believe that too much directed research and study 
can be given to the imposition of sentence.” 

(59) “*T do not see any possible objection to House Joint Resolu- 

tion 424 and strongly favor its adoption. Certainly every judge 
having responsibility for criminal sentences will welcome all possi- 
ble aid and information on the subject. Studies and reports of the 
kind authorized by House Joint Resolution 424, if properly and 
capably done, would be of inv aluable assistance to the judge and 
would provide a means of minimizing unwarranted disparity of crim- 
inal sentences.” 

(60) “House Joint Resolution 424, I think definitely would be 
beneficial. Most of us on the Federal district bench are aware of 
the difficulties in imposing criminal sentences, and we welcome any 
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help that we can get in the adoption of criteria and standards that 
will result in greater uniformity.” 

(61) “I favor House Joint Resolution 424.” 

(62) “I also approve of the ideas embodied in House Joint Reso- 
lution 424.” 

(63) “I concur in principle with House Joint Resolution 424, It 
seems to me that this enactment might be very helpful in solving 
certain problems of rehabilitation.” 

(64) “As to a bill which would educate and inform judges on sen- 
tencing, I am in favor of almost anything. Inequality of sentences, 
for inadequate reasons, is a bad thing. I think every judge in the 
country would agree to that. The diffic ulty is that some of us would 
think it unfortunate that others consistently give more than they, 
while others would regret that some consistently give less. However, 
greater knowledge of what others do, not in particular instances, but 
m any noticeable pattern, I believe would be helpful to all of us. 
I think there could be a fetish of uniformity—but we are apparently 
a long way from having to worry about that danger at the moment.” 

(65) “Flouse Joint Resolution 424 seeks to reduce disparity in sen- 
tencing by educating judges and having them exchange views. I 
have long thought that’ some such plan as ; this would be very helpful. 
I am of the opinion that so long as human beings differ as much as 
they do, some disparity of sentences is inevitable. Also differences 
in viewpoints and public sentiment existing in different districts, 
has a bearing. I am firmly of the opinion that specific sentences 
should not be provided by statute, but that the sentencing judge 
should be allowed wide discretion. 

“Tt seems to me that it would be of great merit to sentencing judges 
to meet, hear, and consider the methods and procedures of each other, 
and also to hear and consider the points of view of professional 
penologists and psychologists.” 

(66) “The legislation authorizing conferences or institutes under 
the auspices of the United States Judicial Conference for study and 
formulation of standards for sentencing involving United States 
attorneys, officials of the Department of Justice, criminologists, psy- 
chiatrists, penologists, other experts and judges would have a very 

salutary effect, I believe, in stimulating much good thought which 

could go far toward solution of the problems at hand. The bringing 
together of the categories of individuals who it is proposed should 
comprise such meetings for joint thinking should pa lead to im- 
portant results. In August of this year an institute was held under 
the auspices of New York University and the National Pretrial Con- 
ference Committee of the United States Judicial Conference in which 
members of the bar and Federal judges on a voluntary basis studied 
techniques for the trial of long and protracted Federal cases, All 
who attended were in agreement that the program was productive of 
valuable information. I am confident that the institute contemplated 
by the proposed legislation would be no less.” 

(67) “I am heartily in accord with your bill to provide for a series 
of institutes and joint conferences under the auspices of the Judicial 
Conference for the study and formulation of standards for sentencing. 
The examples you have furnished in your enclosures of the disparity 
in sentencing as between different Federal districts not too far re- 
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moved from each other should be sufficient answer for the need of 
such a plan and, when the disparity is present in the sentences im- 
posed by judges’ of the same court, it is all the more apparent that 
there is a great need for a standardization of Federal sentences. 
Until the time comes when every defendant appearing for sentence 
before each Federal judge has exactly the same background you are 
not going to have, and there should not, be, uniformity in sentences 
and, ‘of course, that day is never going tocome. However, the provi- 
sion in your bill that the institutes and joint conferences shall be made 
up of district judges, United States attorneys, officials of the Depart- 
ment of Justice, criminologists, psychiatrists, penologists and other 
experts would constitute a group qualified to establish sentencing pro- 
cedures that would permit a district judge to fit each defendant. ap- 
pearing before him for sentence into a category that would conform 
with the procedure toa very close degree.” 

(68) “I am in favor of House Joint Resolution 424. ‘The recom- 
mendations of the Attorney General to be submitted through the 
Administrative Office, as well as conferences of the judges and “others 
to consider the subjects mentioned, would be very helpful. While this 
would be helpful in the matter of harmonious sentencing throughout 
the country, I do not believe it would be sufficient to completely ac- 
complish the result sought. There is so much diversity of opimion 
and thought among the judges that I do not believe that the result 
sought to be accomplished can ever be obtained through sentencing 
of the judges.” 

(69) “I think the bill providing for establishment of institutes and 
joint councils, etc., has a good objective and it has long been a feeling 
of a number of members of our Conferences that meetings of a broader 
scope where the judges could meet a wider viewpoint by commingling 
waa exchange of ideas might cut down some of the variances and in 
particular the disparities of sentence that are now felt. to exist.” 

(70) “House Joint Resolution 424 providing for institutes and joint 
councils on sentencing should meet with the approval of all district 
judges. The worth of such institutes and joint councils can hardly 
be questioned considering the great amount of good which has come 
from similar institutes covering other problems of the judiciary. 
In my opinion, by all means this joint resolution should be adopted.” 

(71) “House Joint Resolution 424 establishing institutes and joint 
councils for the development of objectives, standards and procedures 
to be followed in sentencing Federal offenders is also a desirable piece 
of legislation. While eac h: judge has his own approach to the difficult 

task of imposing sentence, a declaration of objectives and standards 
should be helpful to all but a small minority of Federal judges. As 
long as the sentencing power is in individual judges, there will be 
those who by reason of their idiosynerasies deviate from the avera 

or norm either on the side of lenity or severity. This is inherent in 
the system. Such a defect is no reason for the rejection of a plan 
which has the possibility of aiding a large majority of the judges. 

“The aims to be accomplished by punishment for law violations are 
not clearly defined. Judges, Congressmen, penologists, and the 
public at large are not in accord on this problem. Perhaps the ob- 
jective, whether it be retribution, protection of the public, deterrence 
or rehabilitation, varies according to the crime, the individual, and 
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the local conditions. However, definitive statements from groups 
such as those proposed would aid in solidifying opinion on this dif- 
ficult subject. 

“The greatest aid to a judge when they impose sentence is a well 
prepared and comprehensive presentence report giving the personal 
history, family, and economic background, and psychological and 
socialological situation of the offender. Improved procedures in both 
the preparation and the use of such reports may well be formulated 
through the proposed institutes and councils.” 

(72) “Of course I favor the enactment of House Joint Resolution 
424, which authorizes the establishment of institutes and joint coun- 
cils on sentencing for the study, discussion, and formulation of the 
objectives, standards, policies, and criteria for sentencing offenders. 
The wide disparity of sentencing among the courts, it seems to me, 
indicates a compelling need for conferences and institutes under the 
auspices of the Judicial Conference of the United States for the 
study of the sentencing problems. 

“T do not favor placing arbitary restrictions upon the ok 
power, but I do favor any means which will bring enlightment an 
more intelligence into sentencing procedure.” 

(73) “The bills which you have presented for my comments cover 
a wide field. As a trial judge who was engaged in sentencing for 
over 25 years, I do have some definite ideas on the subject. The pro- 
posed House Joint Resolution 424 seems to me to be a very proper 
approach to the problem. The sentencing of convicted persons 
should, in my opinion, be dealt with primarily by the judges who 
have the responsibility therefor.” 

(6) Law-school deans, correctional administrators, and others ap- 
proved the bill in the following ways: 

(1) “I have discussed the matter with Professors Wechsler, Wein- 
stein, and Paulsen, who are teaching criminal law, and they all agree 
that your bill calling for conferences on sentencing policy is excel- 
lent.” 

(2) “We * * * feel that House Joint Resolution 424 * * * might be 
productive of some valuable exchange of ideas and established stand- 
ards * * * a very valuable device for bringing about cooperation 
between the judicial and executive branches dealing with offenders.” 

(3) “The joint resolution (H. J. Res. 424) is on sound basis and 
should prove beneficial to bench and the bar. This will entail addi- 
tional administrative work for the Attorney General, but the results 
should warrant the effort. In reality, this type of activity is an edu- 
cational program and causes the Attorney General’s office to assume 
educational duties. It is to be regretted that no educational institu- 
tion or foundation has not seen fit to carry on this type of work. 
However, it does appear that if done by the Attorney General, the 
program may carry more weight providing it is well implemented.” 

(4) “Certainly the development of more uniform policies among 
Federal courts having to do with sentences, fines, and the use of pro- 
bation represents a desirable goal * * * We are fully supportive of its 
objective.” 

(5) “I favor all the study we can get of the treatment of 
criminals.” 

(6) “Your proposal to call a series of joint meetings or institutes 
for judges and other government officials (and I would assume other 








FEDERAL SENTENCING PROCEDURES 39 


interested parties as well) deserves unqualified endorsement. 1 would 
say that any provision for bringing judges, and their collaborators 
and advisers, into closer correspondence with one another, and for 
giving them the benefit of broad-gage counsel from the many fields 
that impinge upon their complex responsibility, could not help but be 
in the public interest.” 

(7) “The bill providing for a series of institutes and joint councils 
for the study and formulation of standards for sentencing is, to my 
mind, the most promising vehicle for the promotion of equitable 
sentencing.” 

(8) “1. We believe unqualifiedly in the conference of judges estab- 
lishing a judicial institute and joint council for the purpose of dis- 
cussing policies and procedures relating to the administration of 
justice in the sentencing of prisoners to institutions, in the use of 
probation, and in the conduct of all correctional services * * *. 
2. We also favor inviting to such a conference criminologists, penol- 
ogists, psychologists, sociologists, and correctional administrators who 
may be judged to be expert in human behavior * * *. 3. In reference 
to all the matters referred to above, we consider that judicial leader- 
ship is essential.” 

(9) “I am most enthusiastic about House Joint Resolution 424. It 
seems to me that it is eminently desirable to hold the projected in- 
stitutes and councils relating to objectives, procedures, and policies 
in sentencing with the goal of arriving at a more uniform justice in 
the sentencing practices of our courts. The material cieped in your 
release of July 29 is sufficient evidence of the need for concentrat- 
ing more careful thought upon those problems than has been done 
in the past. You are undoubtedly familiar with the recent publica- 
tion of the National Probation and Parole Association, Guides for 
Sentencing, which represents a recognition of the need for the de- 
velopment, of more uniform and a soundly guided practice. You may 
be aware, also, of the Tentative Drafts of the Model Penal Code 
of the American Law Institute wherein some effort has been made 
to develop criteria for sentencing and parole as a part of the larger 
purposes of the code. Criminologists have come increasingly to 
recognize the need for more systematic sentencing procedures, dram- 
atized by the overt evidence of discontent among prisoners and by 
the concern of many of our judges about the invidious consequences 
of present practice.” 

(10) “The proposal for a series of institutes and joint councils at 
which not only members of the judiciary, but also criminologists, 
psychologists, penologists, and other responsible persons who might 
make valuable contributions to the correctional field would attend, 
might do much toward improving sentencing practices. We note that 
your proposals, as contained in House Joint Resolution 424, make 
no mention of the attendance at such institutes of responsible attor- 
neys who conduct the defense of persons charged with criminal of- 
fenses in the Federal courts. Would the contributions of these per- 
sons ‘on the other side of the bench’ be of value? 

(11) “Certainly the study of this problem through institutes and 
joint councils, as provided for in House Joint Resolution 424, should be 
most beneficial.” 
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(12) “In regard to House Joint Resolution 424, we feel that in the 
main, it is of great benefit to the administration of justice, but desire 
to point out that the proposed meetings of judicial officers, United 
States attorneys, etc., should include chief probation officers, working 
under the direction of the Federal district courts. Chief Federal pro- 
bation officers are professionally trained in human evaluation and 
their attendance at such conferences should be of extreme benefit to 
their judicial officers.” 

(18) “The bills which you introduced are all desirable as aiding in 
some measure to bring about a better sentencing procedure. Cer- 
tainly, a conference of judges and others interested in the admin- 
istration of criminal justice would be bound to give the participating 
judges a wider concept of his role in the sentencing process, and would 
permit him to make more intelligent use of those facilities such as pre- 
sentence investigations and probation service designed to assist him 
in this function. 

“Any such conference would also compel analysis of the objectives 
to be served by the court in rendering sentence and would be bound 
to result in a general examination of the functions of the criminal law 
under day standards.” 

(14) “It seems to me that all possible steps should be taken to pro- 
mote uniformity of sentences and, with that in mind, I endorse heartily 
your House Joint Resolution 424. Institutes of the type that you 
propose are bound to promote uniformity in sentencing procedures 
without unduly tying the hands of the sentencing judge. Every now 
and then, after all, a very severe sentence is warranted by the facts of 
the instant case. Complete uniformity, therefore, is not possible and, 
of course, existing legislation has recognized this. It seems to me that 
despite the forceful arguments of the former Solicitor General of the 
United States that it is not desirable to permit a possible flood of 
appeals on the basis of alleged excessive sentence alone. Doubtless, 
few criminals are satisfied with the sentences to prison that they 
receive. An organized effort to promote uniformity where possible, 
leaving the judge an area of discretion to provide for the difficult 
case, and especially allowing for finality in the sentencing process, 
appears to me more desirable.” 

(15) “I would urge full support for House Joint Resolution 424 
which would authorize the establishment of institutes and joint coun- 
cils on sentencing for the development of objectives, standards, pro- 
cedures, and policies to be followed in sentencing. It is by meeting 
and discussion by interested officials that the problem of disparity of 
sentences are brought to light and solutions advanced. I feel that 
House Joint Resolution 424 may be the beginning of the long-range 
solution to the existing problem.” 

(16) “We regard the provisions of this bill, for establishing insti- 
tutes and councils on sentencing practices and standards, as highly de- 
sirable. The wide discrepancies i in sentences among the various courts, 
which have frequently been pointed out by serious students of the ad- 
ministration of criminal justice and which are illustrated in your 
mimeographed statement, cannot be attributed to the ‘scientific in- 
dividualization of justice’; for, in the long run, given a large enough 
number of cases, the percentage incidence of different kinds of sen- 
tences ought to turn out. to be quite uniform even with careful con- 
sideration of the characteristics of each case. 
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“Nor can the situation be markedly remedied by the setting up of 
criteria for sentencing as is done in the Model Penal Code drafted 
by the American Law Institute. While this would be an improvement 
over the present situation, the difficulty is that, as pointed out in the 
attached paper on ‘The Sentencing Problem,’ such criteria do not 
largely derive from followup investigations that have related traits 
and factors in the makeup and background of various types of of- 
fenders to their actual postcorrectional conduct; nor do they give the 
judge any clue as to the relative weight or importance of the data 
presented for his consideration by the probation officer’s presentence 
report. Judicial experience helps. But the question is whether there 
is available, for the purposes of scientific differentiation of treatment, 
an instrument that will aid judges in determining which factors have 
been proved, by systematic analysis of past experience, to be truly 
relevant to the expectable behavior of different types of offenders, and 
how much weight to give such factors in the particular case under 
consideration for sentence. 

“The issue of the sentencing practices of the judges is a very delicate 
one; but there is no reason why judges should not be given an oppor- 
tunity to exchange ideas with criminologists, psychiatrists, and other 
specialists from whom they might get some useful ideas. The pro- 
posed institutes and councils would be a useful vehicle for the purpose. 

“Tn this connection, we note that in the list of topics to be considered 
by the proposed institutes and councils, and in the ‘Alternative ap- 
proaches to the disparity of sentences problem’ presented in the 
mimeographed material, you do not mention the possibility of judges 
(and parole board members) using prediction tables. Enclosed are 
some articles on this subject. Briefly, a prediction table summarizes 
experience with hundreds of cases in respect to which certain crucial 
factors in the makeup and background of the individuals involved 
have been found to bear a high relationship to their behavioral re- 
sponse under different forms of peno-correctional treatment and 
during a reasonable followup period thereafter. The principle is 
much like that at the basis of insurance. The premium paid by those 
seeking insurance is the result of computations regarding the relation- 
ship of such items as age, sex, condition of health, occupation, etc., 
to length of the life span. So, the prediction of favorable or un- 
favorable response to such peno-correctional devices as probation 
(with or without suspended sentence), commitment to reformatories, 
sentence to a prison or jail, ete., is founded on the checking of the 
relationship of certain significant traits and factors in the personality 
and environment of a large and representative sample of offenders to 
their varied behavior.” 

(17) “From my experience in the Federal courts, I am keenly 
aware of the discrepancy that exists in the imposition of sentences in 
the different districts throughout the United States. The proposals 
contained in House Joint Resolution 424 would seem to offer a forum 
from which could be derived some constructive advances in this 
field.” 

(18) “House Joint Resolution 424 appears to be an effort to get 
judges together periodically to discuss problems of sentencing. Cer- 
tainly this is a valuable approach as it would give the judges an 
opportunity for interchange of experiences and to get a clearer idea 
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from such discussions of majority opinion about such matters. If 
these conferences were managed effectively, they might serve also 
to enlarge the point of view of many members of the judiciary in the 
fields of socio ogy, psychiatry, psychology, and education. Rapid 
advances are being made in the behavioral sciences and it would cer- 
tainly be helpful ‘to all those who havea responsibility for dealing 
with human behavior to be kept current on progress in these 
disciplines.” 

(19) “House Joint Resolution 424 seems to me to initiate a desir- 
able exchange of information with respect to sentencing but I do not 
believe that even such an institutionalized scheme of conferences will 
go very far toward developing criteria for sentencing or toward reduc- 
ing the disparity which gives so much concern. Any satisfactory set 
of generalizations on the ‘subject leaves so much room for discretion in 
their application that men who agree on all the principles will differ 
very widely in their practice. Nevertheless, I think the plan desir- 
able as a method of inducing joint consideration of these problems 
and promoting similarity of attitude toward the recurrent issues that 
arise. I hope, therefore, that it can be put in force.” 

(20) “The objectives of the bill are very much worthwhile. We 
applaud any efforts toward alleviating the wide disparity in sentenc- 
ing. It does great harm to institutional morale and the rehabilitative 
process. While we cannot expect, and should not strive for uniformity, 
for every case must after all rest on its own merits, there are certain 
guides or criteria which if followed by all judges will result in a more 
just and even-handed administration of criminal justice. We know 
from experience that institutes and joint councils have a substantial 
influence upon the individual judge. 

“However, the question of administration of the proposed institutes 
and councils should be given further consideration. Under the bill 
the Attorney General would be responsible for submitting recommen- 
dations to the Administrative Office of the United States Courts for 
the consideration of the Judicial Conference of the United States for 
the establishment of the institutes and joint councils. Another ap- 
proach that should be considered is to give this initiative to the Ad- 
ministrative Office of the Courts, that is, the judiciary itself, rather 
than the Attorney General. This problem arises in the courts, ‘and the 
responsibility is that of the courts. The Attorney General's advice 
and assistance could be obtained for any phase of the institutes.” 


3. Endorsements applying to House Joint Resolution 425 (providing 
more flexibility in determining parole eligibility dates) 

(a) Federal judges who supported this bill expressed their opinions 
as follows: 

(1) “I am very much interested in and in favor of a bill which 
would permit judges to waive the statutory requirements | on parole 
eligibility. It often happens that.although it is wise to give a pris- 
oner a reasonably long sentence, he may at the same time be a person 
who could be rehabilitated and should be given such an opportunity 
before one-third of his sentence has been served.” 

(2) “I am thoroughly in favor of your proposed bill to permit 
judges to waive the present statutory requirements for parole 
eligibility * * *.” 
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(3) “Directing our attention to House Joint Resolution 425, I 
would give as my opinion the amendment. to chapter 311, title 18 
United States Code, would be a definite forward step in ’ criminal 
procedure. I believe that many persons who are sentenced to servitude 
effect a satisfactory rehabilitation in a surprisingly short time, Im- 
prisonment, in some instances, is akin to a violent therapy, and in a 
short while, reasons justifying custody disappear. I am also of the 
opinion that the classification boards and parole officials of the Fed- 
eral penal system are in a better position to fix the time of eligibility 
of parole than is a judge or is Gheieiins when the latter fixes one- 
third of the minimum sentence as the date of eligibility. I note that 
the time would still not exceed the limitations now provided in the 
statute, so no harm could result to the prisoner. In short, I am in 
favor of passage of this bill.” 

(4) “I am generally in favor of what is sought to be accomplished 
by House Joint Resolution 425, that is permitting the committing 
judge to fix a sooner parole eligibility date. Experience has shown 
us how complicated the most simple matter can become law-wise. 
My thought would be that a very simple section authorize directly 
district judges, when in their discretion the public good and the 
best interests of the prisoner would be served, in addition to imposing 
sentence, to shorten (but not lengthen) the date of eligiblity for 
parole.” 

(5) “I am in favor of House Joint Resolution 425.” 

(6) “The third bill, House Joint Resolution 425, which would 
authorize the sentencing judge to fix the maximum release date and 
also the time when a prisoner becomes eligible for parole also has my 
endorsement. This procedure which shortens the time in which a 
prisoner may be released on parole may be thought of as a substitute 
for the ‘indeterminate sentence method’ commonly utilized by the 
States with varying success in achieving individualization of punish- 
ment. By giving the court this added authori ity to set the outer limits 
for confinement, control over release is retained by the courts who 
initially are probably in the best position to appraise a prisoner’s 
chances for rehabilitation. As the prisoner responds to social 
therapy and rehabilitation while in prison the responsibility for re- 
lease shifts to the Parole Board who are then competent to act: within 
the limits set by the court. The basie difference between this pro- 
cedure and the use of the indeterminate sentence is that here the 
prisoner remains longer under the jurisdiction of the Federal author- 
ities, since while put on parole the prisoner remains subject to the 
very close scrutiny of parole officers. It is because of this added ex- 
posure to the rehabilitation process that I personally favor your 
scheme for extending the parole eligibility limits over the indetermi- 
nate sentence method.” 

(7) “* * * T am of the opinion that this proposal has many ad- 
vantages and will be useful to fit a particular situation, e. g., where 
a judge believes that a prisoner can be properly returned to society 
earlier than at present permitted, and at the same time kept under 
parole supervision. 

(8) “I am also in agreement with the purposes of House Joint 
Resolution 425, dealing with the eligibility for parole of prisoners. 
My thoughts generally upon the matter are that the prison authorities 
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and the Parole Board should be invested with rather wide discretion 
respecting the grant of parole. It is my usual practice to refrain 
from making any recommendations concerning parole unless specifi- 
cally requested by the Parole Board, since it is my belief that the 
adjustment of the inmate and the prospects for rehabilitation vary so 
greatly among individuals no hard and fast rule is practicable. 
Ordinarily the adjustment takes place after execution of the sen- 
tence commences. Extenuating circumstances are considered when 
punishment is fixed. The judge, who has no information before him 
in addition to that available at the time sentence was imposed, is not 
in a position to form an opinion based upon subsequent developments. 
I see no objection to authorizing the court to designate a minimum 

riod before the prisoner is eligible for parole. It provides a greater 
flexibility and may be useful in some cases. My dhouwhte upon the 
subject being such as they are, I confess that I would be inclined 
to fix an early period of eligibility in practically all cases, thus giving 
the Parole Board wider scope in the exercise of its discretion.” 

(9) “House Joint Resolution 425 would unquestionably give to 
the members of the district court authority which is much required 
and needed, since in the last 12 years I have been involved in many 
cases where I believe a commitment to a Federal institution was re- 
quired but the service of at least one-third of the sentence was not 
justified under all the circumstances. This bill would give to district 
judges the right to exercise a discretion that is required and needed 
in the administration of our work.” 

(10) “House Joint Resolution 425 * * * merits serious con- 
sideration.” 

(11) “House Joint Resolution 425 would be an improvement over 
present methods and for this reason I would favor it. I am partic- 
ularly in favor of subdivision (b) of this proposal.” 

(12) “I am also in favor of your bill which would authorize the 
sentencing judge to fix the maximum release date and also the time 
when a prisoner would become eligible for parole, providing the mini- 
mum date does not exceed one-third the maximum.” 

(13) “I am particularly interested in House Joint Resolution 425, 
with most of the terms and provisions of which I am in complete ac- 
cord and would like to see the legislation enacted. The provisions and 
procedures have much merit and are worthy of thorough study and 
consideration by your committee.” 

(14) “I am of the opinion also that House Resolution 425 is a desir- 
able improvement in the administration of the criminal law. There 
are many instances where a judge’s doubts as to the appropriateness 
of his sentence would be removed if he knew that the release of the 
offender on parole might be considered by the Parole Board before 
one-third of the sentence elapsed. In most cases wide discretion must 
be vested in the Parole Board, especially in those classes of offenses 
generally characterized as “run of the mine.” I have no doubt that 


if this measure is adopted, the district judges will be most careful and 
selective in excepting a defendant’s sentence from the operation of the 
one-third provision, and will seldom do so in cases where the offense 
is a grave one.” 

(15) “I am generally in accord with the joint resolution * * * re- 
ferred to.” 
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(16) “Though I believe that a repeal of section 4202 would be better, 
I favor House Joint Resolution 425 as an improvement.” 

(17) “House Joint Resolution 425—the enactment of this pro- 
posed legislation would be helpful.” 

(18) “Certainly we do not want the confinement of an offender to 
be a holiday for him. Neither is it advisable that the sentence be for 
such a period of time as to cause the offender to become discouraged 
and bitter. I do think that a considerable percentage of offenders 
reach a period when parole would be advisable, and often that period 
is reached prior to the serving of the minimum one-third of the sen- 
tence, and for that reason I generally approve the objective of House 
Joint Resolution 425.” 

(19) “I have no objection to House Joint Resolution 425, but do not 
believe that it would be widely used by the district judges. If such 
a bill were passed, I would use it in some cases.” 

(20) “House Joint Resolution 425 authorizes the court in sentencing 
a prisoner to fix an earlier date when the prisoner shall become 
eligible for parole. It has been the thinking of many judges that 
it 1s possible the Parole Board releases many prisoners too soon. 
Some courts have come to the conclusion that if they wish a prisoner 
to remain a definite term in prison, it is necessary to extend the time 
of imprisonment ; otherwise the prisoner will be released prematurely. 
However, there are those who believe the Parole Board is not suffi- 
ciently lenient in the granting of paroles. During my summer trip 
I visited with the Parole Board in Washington and discussed this 
particular phase with them and after our conference have come to 
the conclusion that possibly the Parole Board knows better than any 
other group when a prisoner should be paroled. 

“T used to serve as a California Superior Court Judge. In sen- 
tencing a prisoner in State court the judge orders him confined “for 
the time prescribed by law.” Then a year or so later the Adult Au- 
therity (or, as the case may be, the Youth Authority) determines 
the length of sentence to be served. Iam rather inclined to the view 
that this is a better procedure, as there would be more uniformity of 
sentence. * * * 

“Congress in its wisdom recently enacted a narcotic law in which 
it established a high minimum sentence. There are times when all 
other factors being considered the court is of the opinion that the 
minimum sentence may be too great. Consequently, I would be in 
favor of House Joint Resolution 425 as the court may, if it sees fit 
in the imposition of sentence, designate when a prisoner may be 
eligible for parole.” 

(21) “I am very much in favor of this bill.” 

(22) “Likewise because it adds flexibility I favor the enactment of 
House Joint Resolution 425 which would permit a prisoner to be made 
eligible for release at times earlier than the existing law contemplates. 
Again I doubt whether at the time of sentencing a prisoner I would 
frequently utilize the authority conferred by the bill, but this is no 
reason against the granting by Congress to judges of the power 
contemplated.” 

(23) “House Joint Resolution 425 would authorize the court in im- 
posing sentence to fix an earlier date for parole eligibility than the 
one-third minimum now prescribed by law. I am in favor of this 
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legislation since it would enlarge the discretion of the judge in the 
imposition of sentence.” 

24) “I see no objection to House Joint Resolution 425, It allows 
the Board of Parole greater flexibility while at the same time allow- 
ing the sentencing judges to restrict their discretion if the particular 
circumstances warrant such a procedure. A word of caution how- 
ever. This increase in the prerogatives of the Board makes for a 
corresponding increase in their responsibility; this in turn makes it 
incumbent that their personnel be kept at the highest level and the 
policies executed with wisdom and discretion.” 

(25) “I agree with the principle expressed in your proposed bill 
which would give added flexibility to how long persons must serve 
under particular sentences, so that due consideration could be given 
to the progress of the individual toward rehabilitation and his eligi- 
bility for release on parole.” 

(26) “I favor on principle the provisions of House Joint Resolution 
425, authorizing the sentencing judge to fix the maximum release 
date and also the time when a prisoner would become eligible 
for parole.” 

(27) “I am in full accord with the provisions of House Joint Reso- 
jution 425 which provides that a court can, in sentencing a prisoner 
fix the time for parole or except such prisoner from the statutory 
limitations. This would be a great help in knowing how to sentence 
a prisoner as contrary to the present rule whereby a judge does not 
know whether there will be parole.” 

(28) “In my opinion House Joint Resolution 425 merits passage.” 

(29) “For years I have been concerned with the disparity of sen- 
tences in criminal cases * * *, This is a most difficult problem, as 
different judges throughout the country have different feelings on 
what penalty should be imposed for different types of crimes. I do 
believe, however, that a thorough consideration of the problem by the 
various Federal judges throughout the country is in order * **. Iam 
in favor of nermitting judges to waive present statutory requirements 
on parole eligibility.” 

(30) “House Joint Resolution 425 would, perhaps, be an improve- 
ment over the existing system.” 

(31) “I beg to sigmfy my approval of House Joint Resolution 
495.” 

(32) “I also approve of House Joint Resolution 425. I feel that 
the judge who has heard the case and done the sentencing is in a 
position to be of help in the rehabilitation of those convicted of Fed- 
eral offenses.” 

(33) “With respect to House Joint Resolution 425, I am heartily 
in accord with its purposes. It has been my experience that the first 6 
months with the noncriminal or first-offender type, is the critical pe- 
riod in his imprisonment. That is the period of adjustment. If he 
has a family, he is worrying about them, his own problems and the 
problems at home. He is suffering. That is the period during which 
the judge usually receives a good many letters asking for help, and 
a reduction of sentence. 

“After that, it seems that he has adjusted himself to prison life: 
has become reconciled to being branded a felon, and must live with it 
the rest of his days. In other words, he has become reconciled to his 
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fate. If many of them could be ‘picked out’ along about that period, 
I think it would be very beneficial. I realize that it woul place 
much more responsibility upon the sentencing judge, but I believe the 
result would justify it.” 

(34) “I am of the view that, in * * * jurisdictions which do not 
have an indeterminate sentence law, the proposed resolution would 
be an improvement over the present requirement that at least one- 
third of the sentence must be served before one who is sentenced be- 
comes eligible for parole.” 

(35 ) “In connection with House Joint Resolution 425, I agree with 
the se viceil to authorize the court to fix an earlier date when the 
prisoner shall become eligible for parole. In this connection, I would 
go a step further and approve extending the resolution to grant the 
Parole Board authority to petition the court to remit or reduce sen- 
tence at any time, all in accordance with your alternate proposal No. 5. 

“Passing sentence upon a defendant is the most difficult task that 
I have to perform as a United States district judge. I take great 

care at the time of arraignment to protect the rights of the defendant 
so that his course may ‘be intelligently directed. After he has en- 
tered a plea, or has been convicted, I always require a presentence 
report and, upon receipt of these reports, I study them carefully and 
then follow up with regular conferences attended by the probation 
officers and the district attorneys so that I may have the combined 
judgment of these officers. It has been my experience while on the 
bench and as a prosecuting attorney before assuming my judicial du- 
ties that the prosecuting attorneys and the district attorneys have an 
inclination to acquire a prosecution complex which, of course, is nat- 
ural because their only contacts are with the enforcement officers. By 
requiring the probation officers to attend the conference, I get the view 
of these officials who have come in close contact with the defendant 
and with his friends and relatives and coworkers. I find that fre- 
quently the views and recommendations of the probation officers are 
on the other extreme from those of the district attorneys. After 
such a conference, I feel that I am better able to exercise my own 
judgment with a fair degree of certainty that I am doing what is 
right.” 

(36) “It would seem that House Joint Resolution 425 will serve a 
useful purpose. The flexibility which it provides should permit the 
sentencing judge, in his discretion, to grant or withhold early parole 
eligibility. The present law makes the provisions of title 18 United 
States Code, section 4202 a too important factor in sentence deter- 
minations.~ 

(37) “I am in favor of your House Joint Resolution 425, to author- 
ize the court in sentencing a prisoner to fix an earlier date when the 
prisoner shall become eligible for parole or to except such prisoner 
from the statutory limitation as to eligibility for parole when in the 
judgment of the court it might reasonably be expected to facilitate the 
rehabilitation of the prisoner. 

“It is my opinion that this will constitute useful legislation for 
the reasons stated in the ‘Whereas’ clauses of your joint resolution, 
as well as other reasons that have come within my observation during 
the more than 20 years that I have been a United States district 
judge.” 
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(38) “I also favor House Joint Resolution 425, as one of the pri- 
mary purposes of punishment is the rehabilitation of the defendant, 
and this bill would permit a gréater flexibility in providing for the 
parole of defendants by a Board of Parole with knowledge of de- 
fendant’s adjustment after sentence has been imposed.” 

(39) “I also approve of House Joint Resolution 425. It is my 
thought, however. that except in rare cases would I want to designate 
in the sentence a time when the prisoner would become eligible for 

arole. The other provision, however, leaving it up to the Board of 
Patete as to when the prisoner should be eligible would be entirely 
satisfactory with me.” 

(40) “I concur in principle with House Joint Resolution 425. It 
seems to me that this enactment might be very helpful in solving 
certain problems of rehabilitation.” 

(41) “House Joint Resolution 425 empowers a sentencing judge to 
reduce the statutory minimum of eligibility for parole or to eliminate 
entirely the minimum period provided by law and permit the release 
of the prisoner by the Board of Parole at such time as it may deter- 
mine. 

“While there have been rare occasions when I differed with the 
conclusions reached by the Board of Parole, in the vast majority of 
cases I have been very favorably impressed with the work of the 
Board and it is undoubtedly true that some prisoners effect regenera- 
tion much earlier than others. This resolution, if enacted into law, 
would add elasticity and flexibility to the parole system, which I think 
is desirable.” 

(42) “The bill to permit judges to fix a maximum release date, and 
also the time when the prisoner would become eligible for parole, 
provided that time did not exceed the present eligibility period of 
one-third of the maximum, would be a great improvement over the 
present law. A judge so disposed could thereby create for all prac- 
tical purposes an indeterminate sentence by reducing the required 
custodial period to such time as the Parole Board would by itself de- 
termine to be appropriate. In my opinion only a full mandatory in- 
determinate sentence law would be a greater improvement and the 
proposed legislation would be a long step in that direction.” 

(43) “As to House Joint Resolution 425, I think the bill has merit, 
although not too clear in my mind what the objective is. However, as 
long as the invocation of the proposed statute is made a matter of 
choice by the court, I feel that it is a desirable proposal.” 

(44) “I am heartily in agreement with House Joint Resolution 425 
which authorizes the court in sentencing a prisoner to fix an earlier 
date when the prisoner shall become eligible for parole or to except 
such prisoner from the statutory limitation as to eligibility for parole 
when in the judgment of the court it might reasonably be expected to 
facilitate the rehabilitation of the prisoner. I thing this is a common- 
sense approach to a compromise on an indeterminate sentence pro- 
vision and is a good starting point for possible future legislation in 
the light of more experience based upon the proposed bill.” 

(45) ay am in favor of House Joint Resolution 425, which would 
permit judges to waive present statutory requirements on parole 
eligibility. 

*(a) Section 4208 (a) in my judgment is a salutary provision. 
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“Tt seems to me that the sentencing judge should have this author- 
ity for it gives more flexibility in the sentencing procedure. More and 
more I am convinced that the sentencing of Federal offenders should 
be as flexible as possible. Each case involves a human being, each 
with an inheritance and an environment varying vastly from any 
other. In human behavior, in the complex of the mental, physical, 
spiritual and moral attributes, there is little, if any, pattern. Hach 
case stands on its own bottom and should. The judge should inform 
himself as fully, comprehensively and intelligently as it is possible for 
him to do with his own limitations and the limitations of the law 
under which he operates and the limitations of assistance available 
to him. To whatever extent the law restricts and handicaps him, he is 
prevented from the most intelligent exercise of his judgment and the 
fullest use of whatever benefits the presentence investigations afford. 

“(b) Nothing but good can come from subsection (b) of section 
4208 for it requires the Director of the Bureau of Prisons completely 
to study the prisoner. Studies of offenders should commence with 
their arrest and should continue unceasingly to the end of Federal 
custody and supervision. Any provision of law which assists or en- 
courages such study can bring nothing but good. 

“(e) Subdivision (c) of section 4208 provides for the uncondi- 
tional discharge of a paroled prisoner from further supervision before 
the expiration of the maximum sentence imposed and such discharge 
will automatically set aside the conviction. The Board is authorized 
to issue a certificate that that effect. This provision is to be carried 
out under such regulations as the President may prescribe. This is a 
humane and, it would seem to me, helpful power calculated better to 
rehabilitate the offender and to encourage others to conduct them- 
selves in socially desirable courses of behavior.” 

(46) “I would favor House Joint Resolution 425. I have long 
doubted the advisability of statutory or judge-pronounced limits upon 
parole and am inclined to believe that the sentencing judge, having 
once decided upon the necessity of commitment has exhausted his 
usefulness in the administration of justice in this field. This means, 
of course, that I favor the indeterminate sentence and would leave 
the question of parole to extra judicial authority. House Joint Reso- 
lution 425 accomplishes this in part.” 

(6) Law school deans and criminal law professors, correctional 
administrators and others supported the bill as follows: 

(1) “House Joint Resolution 425 is sound, but here again the 
judiciary must have much information at hand before coming to a 
decision in a case. If staff can be provided and information made 
available, this plan should be of help to judges and great benefit to 
convicted persons. * * * This matter tends to bring the court closer 
to the parole authority. If these two functions are to be integrated, 
both will need to understand each others functions. In addition. 
the court may have to see the convicted person more through the 
eyes of rehabilitative forces, rather than through judicial procedure.” 

(2) “We feel that the added flexibility, which would be provided 
by law relative to the release of prisoners from parole which would 
be provided for under House Joint Resolution 425, would represent 
a very desirable and feasible step. Our observations emphasize that 


. 


response to treatment is highly individual and that some prisoners be- 
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come ready for return to society under supervision at an earlier time 
than is sometimes possible under present legal provisions. Further, 
we feel that deterioration can occur in an individual’s adjustment 
after he has passed the point of being ready for return to the com- 
munity if he is held substantially beyond that point. As result 
the prisoner may represent a poorer risk at the time he becomes 
legally eligible for parole than he represented at an earlier date.” 

(3) “Giving diseretion to judges to waive statutory requirements 
on parole eligibility would seem to be a useful step in the direction 
of ameliorating the traditional rigidity of legalistic concepts and 
of adding to the elasticity permissible to judges in exercising expedi- 
ent judgment according to individual circumstances.” 

(4) “Relative to House Joint Resolution 425, I am fully in accord 
with the design implicit in this bill for greater elasticity in the setting 
of minimum terms. It is a manifest disadvantage within the present 
Federal sentencing system that the minimum is determined arbi- 
trarily as a fixed proportion of the sentence of the court. The judge 
should be empowered to set the minimum at less than one-third where 
he deems it appropriate. Put otherwise, it does not make sense to 
have the minimum term for parole eligibility arbitrarily determined 
at a proportion of the maximum, for some fair proportion of offenders 
is ready for release before the minimum has expired. It was my 
experience that some prisoners had passed the point of their optimum 
time for release by the time they became eligible: their morale had 
deteriorated and their possibility of successful adjustment declined.” 

(5) “Our opinion with respect to required service of a minimum 
percentage of a sentence before parole eligibility confers is much the 
same as yours. Any such statutory requirement appears to fail to 
recognize the objective of individual-treatment programs, and in 
effect substitutes punishment for correction.” 

(6) “At times I have been a little skeptical of the actions of some 
of the parole boards of the States, and I am not familiar with the 
record of the Federal Parole Board, but certainly the objective of 
House Joint Resolution 425 is a good one and, if properly adminis- 
tered, the flexibility provided for as to parole is desirable.” 

(7) “We are heartily in favor of House Joint Resolution 425, and 
hope that the Congress will pass this resolution.” 

(8) “The bill introducing some greater flexibility into the imposi- 
tion of minimum standards is also desirable. In my opinion, how- 
ever, I believe it does not go, far enough, although it may go as far 
as is politically possible at this time. Any minimum fixed by the 
judge is in conflict with the basic purpose of a parole system, and 
represents essentially its revival of the 19th-century concept as to the 
function of sentencing, mainly a combination of revenge and tariff. 
It stems from the notion that the sentence imposed should be in pro- 
portion to the gravity of the offense committed. Gravity, in turn, 
implies a variety of things such as public abhorrence of the offense, 
degree of social harm, protection of recognized interests, and so 
forth.” 

(9) “House Joint Resolution 425 is a step in the right direction. 
I would, however, commend your consideration of an indeterminate- 
sentence law which to me seems to be a better solution to the problem.” 

(10) “House Joint Resolution 425. The undersigned are also in 
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favor of the provisions of this bill. The present officials of the Bu- 
reau of Prisons are so forward looking in their attitude toward the 
correctional problem that there is odie ground for a presumption of 
soundness in their recommendations that judges be permitted to fix 
an earlier date of eligibility for parole than the statutory limitation, 
for prisoners who can reasonably be expected to make good in the 
community after a shorter term of incarceration than that required 
for the general run of prisoners. The bill introduces a greater flexi- 
bility into the sentencing-releasing procedures. 

“Here, too, there is room for a special research to determine on 
the basis of systematic study of a large sample of such exceptional pris- 
oners, which traits and environmental background factors differen- 
tiate them from the run-of-the-mill offender, thereby furnishing 
judges with a helpful predictive instrument. The Bureau of Prisons 
should be given an appropriation to make such predictive studies 
possible. 

“The provision for unconditional discharge of parolees, with its 
accompanying setting aside of the conviction in the judgment of the 
Board of Parole, is also a valuable aid in providing an added incen- 
tive to parolees in the direction of law-abidingness. However, such 
a provision is dependent for its success on the existence of a sufficient 
and well-trained staff of parole officers.” 

(11) “House Joint Resolution 425 would probably result in a more 
positive step toward indeterminancy of sentence, but there is no as- 
surance in this that all of the judges or even any substantial proportion 
of them would make use of its provisions, and the punitive-minded 
judge who is the one that creates the greatest problem would no doubt 
be the very one who would ignore it entirely. This would leave the 
parole board in a still greater state of confusion than ever if they 
are sincerely concerned with the concept of a more even application 
of justice. 

“At this point it might be worth observing that, as more power 
and more discretion are given to the parole board, greater safeguards 
must be set up to insure the appointment of persons well qualified 
to fill these posts. I am aware of the difficulty of writing detailed 
qualifications for appointees into the statutes, but it would be highly 
desirable, in my opinion, to do as we have done in California—write 
into the law some statement of legislative policy to the effect that 
such appointees must have had certain particular types of experience 
and/or professional training to be qualified. Far too often in the 
appointment of such persons, political considerations are placed ahead 
of professional and personal qualifications. Whether or not it would 
be possible within the Federal system to provide for some nonpolitical 
“i reening board to pass upon the qualifications for such appointments, 

I do not know, but basically I believe the concept has merit. I hope 
that your committee will give careful thought to this problem, be- 
cause such a board must have the confidence of the public, of the 
prison administration, and of the judiciary. I know of no agency 
in the executive branch of government which deals with a more deli- 
cate area of administration than do parole boards, and I am sorry to 
say that as a general proposition the governors of States and the 
Presidents of the United States have too often failed to recognize this 
fact until a parole board has created situations of administrative 
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friction and even public scandal. If I were a governor, or the Presi- 
dent, I would exercise more care in the selection of members of my 
parole board than of almost any similar body in the fabric of 
government.” 


4. Endorsements applying to H. R. 8923 (extending the Youth 
Corrections Act) 

(a) Federal judges who supported this bill expressed their opinion 
as follows: 

(1) “I am in favor of increasing the age limit of those who may be 
sentenced under the Youth Corrections Act to and including 25 years 
of age.” 

(2) “In regard to the enactment of H. R. 2823 I believe that ex- 
tending the coverage of the Federal Youth Correction Act to include 
youths up to age 26 would serve to further enhance the flexibility of 
the sentencing process. From all reports that I have seen the 7-year 
experiment in separate treatment for youthful offenders has been 
heralded as a consequential advance in modern penal thinking. The 
purpose of the initial enactment was to remove youthful offenders 
from the evil influence of older criminals and their teaching of 
criminal techniques and to provide the youthful offenders with normal 
contacts and counteracting prophylaxis. The benefits of this segrega- 
tion between classes and ages of criminals can surely be extended to 
those in the 22 to 26 age category. Certainly, much can be accom- 
plished in the way of guidance and rehabilitation by working with 
young men in this very formative age bracket. In response to the 
possible charge that the extension of this remedial and corrective- 
type punishment would derogate from the deterrent effect of the 
criminal law and would provide an avenue by which the congenital 
criminal can funnel his way back into society I would reply that 
treatment as a youthful offender is discretionary with the trial court 
and that when exercised with foresight and understanding most 
of those possessed with the implacable criminal disposition can be 
separated from those capable of rehabilitation.” 

(3) “I am definitely in favor of H. R. 8923 which raises the age 
of youth offenders from 22 years to 26 years.” 

(4) “The provision for extending the Youth Corrections Act * * * 
is very much needed and certainly should be extended * * *.” 

(5) “As the matter is one with which I have been concerned over 
many years I hasten to say that the extension of the authority of the 
Federal Youth Corrections Act is in line with my thinking.” 

(6) “In re H. R, 8923: I am in favor of the proposed amendment 
of title 18, United States Code, section 5006 (e).” 

(7) “While the facilities provided under the Federal Youth Cor- 
rections Act have not been available to this district for a very long 
time, I am favorably impressed with the administration of the act. I 
would favor H. R. 8923 making the facilities provided under the act 
available for those under 26 years of age.” 

(8) “I have felt for some time the need of lengthening the age for 
offenders who have a better chance for rehabilitation under the meth- 
ods used in the correctional institutions that were established under the 
Youth Correctional Act than in the ordinary institutions provided by 
the Government for adult offenders. I have had a number of cases 
involving an offender whose age barely exceeded 22 years and who 
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would have been sent to a correctional institution for treatment if 
the law had so provided: I therefore favor your bill which lengthens 
the age limit to 25 years for youth offenders so as to enable them to 
be sent to youth correctional institutions for rehabilitation.” 

(9) “I see no objection to H. R. 8923. Increasing the age limits 
under the Youth Corrections Act is a step in the right direction. 
The act is working out admirably.” 

(10) “I am very much in favor of H. R. 8923.” 

(11) “The last proposal, H. R. 8923, would extend the age classi- 
fication of the Federal Youth Corrections Act from a maximum of 
22 years of age to 26 years. As regards this bill, I would say that in 
the last few months, I have noted a number of young offenders of 
the ages 23 and 24 whom I would have liked to have disposed of 
through the Federal Youths’ Correction Act, but was precluded from 
so doing because of the present 22-year maximum limitation. Whether 
the age , of 25 is too old or too young, I do not know, but I would be 
inclined to go along with the bill if — increase in age does not place 
too great a strain on the facilities of the Youth Correction Act Di- 
vision of the parole system. Out here, west of the Mississippi, the 
Federal Youths’ Correction Act has only been in existence for less 
than a year, and I have had no opportunity to study the ultimate re- 
sults on those persons who have undergone observation and treatment 
under the act. However, from what I have read as to the eastern 
center, excellent results have been secured. I have taken advantage 
of the 60-day observation treatment period provision of the act, and 
have received very comprehensive and excellent reports which gave 
me a basis for ultimate disposition of the youth offender. If the 
long-range treatment is at all comparable with the 60- day observa- 
tion phase, I am sure it will be one of the finest advances in penology. 
I only hope that the age extension in the proposed bill will not im- 
pose too great a burden on this section of the penal system. Inas- 
much as the Bureau of Prisons is behind the bill, my fears in that 
regard are probably ill founded.” 

(12) “* * * T see no objection to it, in view of the wide discretion 
vested in the judge as to whether to invoke the act. 

(13) “I am in favor of H. R. 8923 which would increase the age 
of a youth offender from 22 to the age of 26 at the time of con- 
viction.” 

(14) “Concerning H. R. 8923 raising the age from 22 years to 26 
years tor application of the Federal Y outh Corrections Act, I would 
f: ivor the proneend 

(15) “I am in favor of the bill that increases the maximum age of 
those bt might be sentenced under the Youth Corrections Act, from 
those under 22 to those under 26 years.” 

(16) “I am heartily in favor of the extension of the Youth Cor- 
rections 1 to include offenders of the age of 26. No good reason 
appears why a court ought not be authorized to apply the provisions 
of this act to offenders of the suggested age of 26.” 

(17) “I favor the adoption of H. R. 8923, which would extend the 
applicability of the Federal Youth Corrections Act from persons 
under 22 years of age to those under 26 years of age. While the 
extension of the youth classification to persons under 26 years of age 
might be considered going a long way, nevertheless I do not believe 
any sentencing judge is going to abuse his power by utilizing the 
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Federal Youth Corrections Act for persons after they have reached 
mental maturity. On the other hand, the extension of the act to per- 
sons under 26 years of age would allow its benefits to reach those 
whose mental development has failed to keep pace with their chrono- 
logical age, and I think that to be a good thing.” 

(18) “I am in accord with the bill, H. R. 8923 to increase the scope 
of the Youth Corrections Act to persons not yet 26. My reason is 
that this gives the court more latitude in fashioning of sentences to 
fit the particular offender.” 

(19) “I favor H. R. 8923.” 

(20) “The extension of the Youth Corrections Act as proposed in 
H. R. 8923 appears to be justified.” 

(21) “There is no question but what H. R. 8923 defining the youth 
offender to include persons under the age of 26 at the time of the con- 
viction is meritorious. The only question in my mind is whether the 
authorities in charge of Federal Youth Correction have the facilities 
for an increase in number of persons. From the reports I know this 
method of rehabilitation has been quite successful in the short time it 
has been in existence but it might be a mistake to increase the number 
of youths without increasing the facilities.” 

(22) “I favor the bill increasing the age of a youth offender to in- 
clude persons under the age of 26. Since the judge has a discretion in 
sentencing under that act, I think this increase can be quite useful in 
some cases where the offender’s record indicates the propriety of 
committing him under the act and I can see no harmful result except 
that always present, involving mistakes of judgment.” 

(23) “HL. R. 8923: 1 favor the enactment of this resolution. We fre- 
quently have in our court young people between the ages of 22 and 26 
years, particularly in narcotic violations, who, in my opinion, might 
or should be sentenced under the Youth Correction Act rather than as 
otherwise provided in the particular case.” 

(24) “I think H. R. 8923 should be enacted in order that the judge 
may use the procedure provided by the Federal Youth Corrections 
Act in appropriate cases.” 

(25) “H. R. 8923, to extend the Federal Youth Corrections Act-to 
include persons under the age of 26 years, fits in the same category of 
undebatable merit. This bill allows the sentencing judge more of a 
span in which he may invoke the broad range of sentence provided in 
the act. Such broadening of judgment is always a good thing. On 
the occasions I have used the provisions of the Federal Youth Correc- 
tions Act the results have been most satisfactory and the flexibility in 
imposing judgment after conviction provided by the act brings a 
peace of mind not always present when the alternatives are too narrow. 
I see no harm in extending this flexibility for the 3-year age period.” 

(26) “Very definitely, the extension of the Youth Corrections Act 
to include all offenders up to the age of 25 would be a positive step 
forward. Courts would then have the discretion to use this act in a 
large percentage of cases and they would do so.’ 

(27) This judge endorsed the above judge’s views approving this 
bill. 

(28) “May I say that I very much favor the passage of H. R. 8923.” 

(29) “I favor House Resolution 8923 increasing the age limit from 
22 vears to 26 years for sentencing under the Youth Corrections Act.” 
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(30) “I favor enactment of H. R. 8923, which would extend the 
Youth Corrections Act to persons of 25 Sipe of age or under. You 
indicate that this would make the act available to about 60 percent of 
all felony cases coming into Federal courts. 

“Many years ago, there was quite a movement to enact an indetermi- 

nate sentence law for the Federal courts. The matter was considered 
in the various circuits at the annual conferences. In the fourth cir- 
cuit, the judges voted almost unanimously against such a proposal. 
I was one of the judges in the fourth circuit who voted against such 
a proposal. Since that time I changed my mind. My 20 years of 
experience as a district judge tells me that we should take steps to 
eliminate the wide disparity in sentencing. I think that the Federal 
Youth Corrections Act has done more to change my views than any 
other thing. The provision in that act, providing for an indetermi- 
nate sentence, is used by me in nearly all cases where commitment 
seems necessary for a youth within the age limitations of that act. 
I think that many judges who would oppose a change so drastic as 
a general indeterminate sentencing law would favor H. R. 8923. This 
would be a step in the right direction. I think the judges would find 
that it worked well, and a general law to cover all offenders might 
be the final result.” 

(51) “I unqualifiedly endorse H. R. 8923.” 

(32) “Replying to your letter of November 20, I am in favor of 
H. R. 8923 which would give a court discretion to apply the procedures 
of the Federal Youth Corrections Act to defendants who are 22 through 
25 years of age at the time of conviction. I doubt whether there would 
be frequent occasion to take advantage of the bill if it were enacted, 
but I regard additional flexibility as an advantage in the just dispo- 
sition of criminal cases.” 

(33) “Tam very much in favor of this bill.” 

(34) “H. R. 8923 would amend the Federal Youth Corrections 
Act so as to raise the maximum age of offenders to whom the act is 
applicable, from 22 to 26 years. In my opinion this is desirable as 
it would also enlarge the discretion of the trial judge in imposing 
sentence. There are occasions on which a judge might find in his 
discretion that the youth correction procedure is desirable in some 
cases of offenders who are slightly older than the maximum age pre- 
scribed by the present law.” 

(35) “I should be in favor of H. R. 8923 because I am convinced 
that the Youth Corrections Act has worked very satisfactorily and 
I think that there is no reason to suppose that there might not be 
many offenders in the age group from 21 to 25 who could not receive 
maximum benefit. from sentences under the special procedures pro- 
vided in that act.’ 

(36) “It is difficult for me to comment on H. R. 8923. I feel that 
the Federal Youth Corrections Act is a valuable step forward in 
dealing with crime and punishment. Every report I have concern- 
ing it makes me believe it is a valuable contribution. But my sources 
of information are limited. The time it has been in effect is short. 
Consequently I do not know whether or not we are in a position to 
label it an unqualified success and whether or not the age limit should 
be increased at this time to 26. 
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“T do not want any of the above to indicate any opposition to H. R. 
8923. I feel I favor it, but lack of knowledge and experience with it 
necessitates a qualified endorsement.” 

(37) “I approve the proposed act H. R. 8923, raising the age limit 
under the Federal Youth Corrections Act from 22 to 26, whereby 
youths up to their 26th birthday may be sentenced under this act.” 

(38) “I would be in favor of H. R. 8923 amending the definition 
of a youth offender under the Federal Youth Corrections Act. Orig- 
inally I had favored a more general bill applying to all Federal of- 
fenders regardless of age, and making provision for an indeterminate 
sentence. In the end we had to settle for the Youth Corrections Act. 
Your bill H. R. 8923 in extending the provisions of the Federal Y outh 
Corrections Act tends in what seems to be the right direction.” 

(39) “I favor that provision extending ‘the Youth Corrections Act 
to persons of 25 years of age and under.’ © 

(40) “I am wholeheartedly in favor of this bill. In fact, I would 
be inclined to favor extending the Youth Corrections Act to those who 
have not reached the age of 30 years. I do not have statistics avail- 
able, but I feel reasonably sure that the records will show that a large 
number of first offenders will fall within the under-30-years age 
group.” 

(41) “I am in favor of this bill which amends the definition of a 
youth offender under the Federal Youth Corrections Act to include 
persons under the age of 26 years at the time of conviction.” 

(42) “I am heartily in accord with H. R. 8923. I think that it 
would be wise to extend the age under the Federal Youth Corrections 
Act from 21 to 25 years of age.” 

(43) “I have no objection to this bill since, as I understand it, the 
application of this remedy is optional with the court.” 

(44) “I am among those who favored and strongly urged the adop- 
tion of the Federal Youth Corrections Act. I endorse H. R. 8923 
which would enlarge the scope of the act to include persons under 26 
years of age at the time of conviction.” 

(45) “In my opinion H. R. 8923 merits passage.” 

(46) “I favor H. R. 8923. Since the judge in sentencing has an 
option as between probation and the Federal Youth Correc tions Act, 
extending the maximum age to 26 years is proper. This statement 
is made, however, without the writer having had an opportunity to 
see the results so far obtained in commitments under the Youth Cor- 
rections Act; sufficient time has not elapsed for a substantial number 
of cases to have been developed. But, certainly I feel that the exten- 
sion of the age limit to 26 years would afford the courts an oppor- 
tunity to have greater latitude in cases involving defendants who 
have passed the age of 22.’ 

(47) “I would favor extension of the youth offender procedure to 
those up to 26 years of age.” 

(48) “I am very much in favor of H. R. 8 8923, extending the Youth 
Corrections Act to include 25 years of age. 

(49) “As to H. R. 8923, this bill should prove satisfactory in meet- 
‘ the ends of justice.” 

(50) “I favor H. R. 8923, although some think we should wait until 

present legislation has had an opportunity to prove itself.” 
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(51) “I see no valid objection to your H. R. 8923 which increases 
the maximum age for those who might be sentenced under the Youth 
Corrections Act from those under 22 to those under 26. I have had a 
number of experiences wherein the offender was over the age of 22 in 
which I a the provisions of the Youth Corrections Act were 
available. I do not believe that the addition of the 4-year period to 
the age limit will increase the number committed under the act so 
as to unduly tax the available facilities for the correctional procedure 
involved. This is especially so since the invocation of the act is 
entirely discretionary. 

(52) “I approve the bill, referred to as H. R. 8923, changing the 
age limitation of the Federal Youth Corrections Act from 22 to 26 
years.” 

(53) “H. R. 8923, extending the range of the Youth Corrections 
Act from 22 to 26 years, I consider highly desirable in theory. And 
desirable also in practice provided the Bureau is given sufficient funds 
to provide for the larger group the facilities contemplated by the 
original act. This proviso I consider very important. For if the 
facilities essential for effective youth correction are spread too thin, 
there is danger that the basic concept of the Youth Corrections Act 
may fall into disrepute.” 

(54) “I am in favor of H. R. 8923. This would enlarge the disere- 
tion of the sentencing judge, and there are undoubtedly defendents 
between the ages of 22 and 26 years who would profit by the treatment 
provided in the Federal Youth Corrections Act.” 

(55) “H. R. 8923 would raise the age limit provided in the Youth 
Corrections Act from 22 years to 26 years. I think this is highly desir- 
able. I have been using the provisions of the Youth Corrections Act 
for several years, and in a number of instances I have thought that 
the Youth Corrections Act would be highly appropriate, but was 
precluded from using the act because the defendant was somewhat 
older than the age limit prescribed in the statute.’ 

(56) This judge endorsed the views of his probation officer. “This 
is the bill which amends the definition of a youthful offender to in- 
clude any person under the age of 26 at time of conviction. 

“My first reaction to this bill was that it might be unwise to change 
this age limit until we had more experience ‘with the offenders now 
eligible for commitment under the Youth Act. However, I have now 
had time to review a substantial number of cases, either cases we were 
handling on probation or cases which have been committed in this 
age group of 22 to 26, and it appears that many of them pose similar 
problems to those under 22. I have also sought opinions from most 
of the staff and it is our anipeienton that certainly the first offender, 
in the age group of 22 to 25, is usually either a good risk for probation 
or a good prospect for handling under the Youth Act. To bar 
him from the Youth Act provisions arbitrarily at age 22 does seem 
unscientific. 

“T suppose we think of the youth group, by and large, as the group 
under 21 but, as several of the officers have pointed out, age 21 contains 
no magic and our experience shows that many young men between 21 
and 25 are far from mature. Of course the ‘youthful offender be- 
tween age 22 and 25 who is a persistent offender is frequently 
more sophisticated and may require a higher degree of custody 
than is currently afforded at the Ashland Institution where most 
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youthful (under 22) offenders are now committed. This of course is 
not so much an argument against expanding the provisions of the 
Youth Act as it is an indication that the Federal Prison Bureau 
should be granted additional facilities with which to handle, on an 
intensive basis with better security, some of these more persistent 
violators in this age group. I know that at present the institution at 
Chillicothe, Ohio, is being used as a supplemental resource to the 
Ashland Institution for some of the 19-, 20-, and 21-year-olds who are 
too aggressive or present too great a security risk for the Ashland 
Institution. Chillicothe has, for many years, been one of our more 
progressive institutions. However, if its opulation increases much 
more, many values in its efforts to individualize treatment will be 
sacrificed. I note from Congressman Celler’s accompanying letter 
that he has been in touch with the Prison Bureau’s administrators. 
Certainly if Congress enacts a law which will place additional respon- 
sibilities on the Prison Bureau it ought to support the Bureau by 
appropriations for additional staff, a new institution, or whatever the 
Bureau deems essential to implement such legislation. 

“With these reservations in mind, I believe this is a good bill.” 

(57) “Referring to H. R. 8923 which is the bill to raise the age 
of youth offenders to under 26 years old, I am of the opinion that 
this has a great deal of merit. Last fiscal year this court used the 
Youth Corrections Act in 48 cases. We unfortunately keep our statis- 
tics in a manner that does not give us a complete breakdown as to 
those that were under 26 years of age, the nearest breakdown show- 
ing those who were under 25 years of age. There were 156 cases in 
the group ranging in age from 15 to 20 years. In the age group of 
20 to 24 years there were 183 cases, or a total 339 cases that were 
under 25 years of age. I believe we could safely say there were 
about 400 cases in this court where the individual was under the age 
of 26 years which would represent about 34 percent of the total cases 
we handled last yea 

“We have had several individuals released to us for parole super- 
vision from the youth correction centers and my officers are amazed 
at’ the improvement in attitude, personality, etc., that has been 
brought about through the training and treatment these individuals 
received under the youth corrections program. These are the obser- 

rations made by the officers who had the youth in the presentence 
phase and who now supervise the youth as a parolee. 

“The problem, as I view it, is whether enlarging the availability of 
the act will weaken the training and rehabilitation aspects too much. 
In theory, I submit, the very young adult (under 22) is more suscep- 
tible to rehabilitation and he becomes less susceptible to it as he grows 
older and therefore more sophisticated. Also, the older and more 
sophisticated youth if co-mingled with the present age group could 
affect the latter group’s prospects of rehabilitation. 

“In addition to the many other benefits arising from the Youth 
Corrections Act, it also has the further asset of reducing disparity 
in sentence. I might add that there are features in House Joint Reso- 
lution 425, which if enacted into law would to a large extent provide 
the same benefit, insofar as release procedures are concerned that 
are presently in the Youth Corrections Act. If these are enacted 
into law, I see no great need to increase the Youth Corrections Act 
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age. If they are not, I definitely recommend increasing the age to 
under 26 years.” 

(58) “I am also in favor of the bill increasing the maximum age 
of offenders who might be sentenced under the Federal Youth Cor- 
rections Act from those under 22 to those under 26 years of age.” 

(59) “As to H. R. 8923, increasing the age limit from 22 years to 26 
years under the Federal Youth Corrections Act, I feel that this is 
definitely a good bill and would be beneficial in the handling of youth 
offenders.” 

(60) “I favor H. R. 8923.” 

(61) “We favor this measure which would extend the salutory 
provisions of the Youth Corrections Act to the age group between 
22 and 26 years of age, provided that increasing the number of poten- 
tial persons eligible for the YCA will not lower or dilute the stand- 
ards and facilities available to the present 17- to 22-year age group. 

(62) The above judge’s associate in the same district subseribed 
to the same view. i 

(63) “Iam in favor of those amendments which liberalize the power 
of the district court to treat those as so-called juveniles or young of- 
fenders persons of ages now beyond the scope of the present act. 
There is always the problem of where to stop, but it does not seem to 
me that 21 is too far. I am in favor also of any of the legislation 
which gives to the district courts additional power and flexibility in 
granting probation or in suspending sentences in whole or in part.” 

(64) “Use of commitment authorized by the Federal Youth Cor- 
rections Act, and a visit to the institution at Ashland, Ky., in the 
spring of this year, have convinced me that the special procedures 
for treatment and rehabilitation provided therein are the most 
progressive and beneficial legislative features in the sentencing area. 
I cannot conceive that the extension of the same techniques from the 
present age limit of those under 22 and to those under 26 years could 
be anything but advantageous both to the subject involved and to 
society.” 

(65) “I most heartily endorse H. R. 8923, which is a bill to extend 
the Youth Corrections Act to persons under 26 years of age. I have 
used the procedure for treatment in rehabilitation of defendants pro- 
vided in the Federal Youth Corrections Act. Again these procedures 
give more flexibility in the sentencing of offenders and, what is more, 
provide a study—thorough, comprehensive, and intense—by experts in 
the Bureau of Prisons, upon the results of which the court is able 
better to inform himself before committing the youth. In many 
cases there is as much need to have these studies and reports in the 
case of prisoners under 26 as there is of prisoners under 22. I strongly 
endorse this provision.” 

(66) “Your bill No. 8923 increasing the maximum age of those 
who might be sentenced under the Youth Corrections Act is an ex- 
cellent idea, and one which I sincerely hope will become law.. We 
had the youth correction program explained to us at our Judicial 
Conference in our district a few years ago. I have sentenced boys 
to this program and I am heartily in agreement with the good work 
it is capable of doing and has accomplished in the past, and certainly 
to extend its usefulness in a field that includes young men up to 26 
years of age is a more humane approach than knocking it off at 22 
years of age.” 
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(67) “I can see the virtue of extending the age limit of those to 
be handled under the Youth Corrections Act, leaving the decision to 
the judge as to which defendants should be so handled.” 

(68) “I favor H. R. 8923, as it is my understanding that the results 
of the Federal Youth Corrections Act in its comparatively brief his- 
tory have been responsible for the rehabilitation of many youthful 
offenders, and there appears no logical reason why its usage should 
be restricted to the arbitrary age of 22.” 

(69) “In my view, H. R. 8923 is good legislation and I certainly 
approve.’ 

(70) “I am also in favor of H. R. 8923 since in my brief experience 
of 3 years on the bench I have found Federal Youth Corrections 
Act an answer to many problems as to what to do with young men. 
It is my belief that extending the statute to cover young men up to 
26 years of age isa step in the right direction.” 

(71) “Raising the youth offender age limit from 22 to 26 as proposed 
by H. R. 8923 seems desirable to me. Undoubtedly there are a con- 
siderable number of offenders aged 23 to 26 to whom the procedures 
available under the Youth Corrections Act could well be applied. 
Several of such instances have come to my personal attention.” 

( 72) “The Youth Corrections Act has proven its worth in actual 
experience, and I see no reason why its benefits should not be extended 
to the age group 22 through 25 years of age. Offenders in that group 
are, for the most part, young, inexperienced people, and if it is a first 
offense, or the circumstances warrant, I think the benefits of the Youth 
Corrections Act should be available.” 

(73) “I think H. R. 8923 has some value. The raising of the age 
limit of youth offenders might overall be beneficial.” 

(74) “H. R. 8923 increasing the maximum age of those who might 
be sentenced under the Youth C orrections Act from those under 22 to 
those under 26 years likewise, in my opinion, should be enacted into 
legislation. 

“There have been many times in the past when the writer has been 
confronted with several defendants, all involved in the same offense, 
and all approximately the same age. However, in many instances, by 
reason of an age disparity of perhaps only a few months, the benefits 
of the Youth Corrections Act have been precluded where it was most 
needed in the life of an offender whose age was just past 22. Most of 
the youth offenders under the age of 25 usually are involved with at 
least one other youth and seldom do we find a lone operator. The ob- 
servations I have made indicate that the degree of maturity on the 
part of those in this age group who are disposed to commit crimes 
varies slightly. 

“This variation in maturity seems to broaden somewhat after the 
age of 25. Therefore it is my opinion that H. R. 8923 is worthy of 
enactment and would be of considerable value, not only to the judiciary 
but to the youth offender and the Federal penal system.” 

(75) “FH. R. 8923 to amend the Federal Youth Corrections Act by 

raising the age from 22 years to 26 years in my opinion is desirable 
legislation, provided adequate funds are supplied for the facilities 
and personnel necessary to make the act effective. In general the 
same problems are involved in the age group which would be included 
by the amendment as are involved in the age group presently covered 
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by the act. Many between the ages of 22 and 26 are capable of re- 
habilitation under the act. They and society will be benefited by the 
application of the act to them. 

“The proposed amendment will be of little value unless adequate 
facilities and personnel are provided. While the Federal Youth 
Corrections Act was passed in 1950, it was not made applicable to 
the area in which Colorado is located until October 1956. At that 
time the Federal Correctional Institution at Englewood, Colo., was 
lesignated for diagnostic and treatment purposes. About 2 weeks ago 
the warden of that institution told me that it was full to capacity. 

“Nothing is gained by enlarging the availability of the act without 
providing the needed facilities and personnel.” 

(76) “First, I would favor enactment of H. R. 8923 extending the 
coverage of the Federal Youth Corrections Act to 26 years.” 

(77) This judge endorsed these views of his probation officer: “Our 
office can see no objection to this bill and feels that it is meritorious 
in that it raises the age limit for disposition under the Youth Offenders 
Act through the age of 25 years. We believe that the Federal Youth 
Corrections Act while it has been in operation only a few years has 
demonstrated its usefulness as a rehabilitation measure for young 
offenders and it appears that the proposed bill would do likewise for 
a still older age group.” 

(6) Law school deans, criminal law professors, correctional 
administrators and others supported the bill with the following 
comments: 

(1) “Relative to H. R. 8923 in changing the age from 22 years to 26 
years, you have my complete approval. ‘This procedure will be a real 
advance for the Federal Youth Correction Authority, and one that is 
needed.” 

(2) “Relative to H. R. 8923 * * * in general we would, of course, 
support any plan to extend the diagnostic approach of the ‘youth 
authority’ to offenders beyond the age presently provided for under 
the law—however—we are opposed to any legislative or administrative 
provision which results in the mixing within treatment programs of 
juveniles committed under the juvenile court law with individuals 
committed as the result of conviction for crime.” 

(3) “Extending the scope of the Youth Corrections Act to the age of 
25 also appeals to me as a means of further elasticity of interpretation 
when it 1s needed to fit particular cases. It is not only possible but 
likely that in many cases chronological age is an inappropriate 
measure of maturity and that a young person over the age of 21 may 
be just as subject to essentially vouthital impulses to aberrancy as one 
under that arbitrary limit.” 

(4) “H, R. 8923, which will extend the maximum age for eligibility 
for disposition under the Federal Youth Corrections Act, appears to be 
desirable.” 

(5) “Inasmuch as the Federal system has a youth center in eastern 
United States and contemplates a second center west of the Mississippi, 
specializing in vocational training, and inasmuch as the experiment 
conducted since 1954 at Ashland is a pronounced success, we would ap- 
prove of extending the upper age limit from 22 to 26. The experience 
of the Federal system under the Youth Corrections Act, for us is 
decisive.” 


21239—58——_5. 
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(6) “Your proposal to extend the provisions of the Youth Correc- 
tions Act to persons 25 years of age or under, rather than fixing an 
arbitrary age limit of 21 or 22 years appears to be a more re: alistic ap- 
proach to dealing with the emotionally immature offender. 

(7) “* * * T sometimes feel that we in general have been too lax 
and that shes youthful offenders should in many cases be dealt with 
more sternly. If, however * * * procedure under the Federal Youth 
Corrections Act is judiciously applied, the amendment might be 
desirable.” 

(8) “We are heartily in favor of H. R. 8923, changing the age 
bracket of Federal youth offenders.” 

(9) “What will be needed in the way of a program, how long will 
it require before the particular criminal can be safely returned to 
society, and the conditions under which he should be returned are 
questions which the judge cannot answer at the time of sentence. At 
that point it can only be a guess. With an adequate parole system 
the function of the maximum and minimum sentences is essentially 
to limit the control and the exercise of judgment on the part of the 
parole board. To me this is not a sound approach. Undoubtedly, 
there ought to be maximums fixed as a protection to the individual 
for extreme prospective incarceration through some neglect, error 
of judgment, or other deficiency in the parole process. Minimums, 
however, serve no function, whatever, except to express a distrust in 
the judgment of the parole system. 

“This is the underlying principle of the Youth Authority Act and 
of the cor responding acts in the several States which have adopted 
such legislation. Wisconsin, in its new criminal code of 1955, has 
proceeded in a similar fashion. The Criminal Law Revision Com- 
mission of this State which is now reexamining the criminal code of 
this State is proceeding on a like premise. 

“T suspect that the elimination of the power to fix minimum sen- 
tences would do much to rectify the injustices which now prevail 
among the respective sentences of Federal judges.” 

(10) “The undersigned are also in favor of extending the provisions 
of the Federal Y outh Corrections Act to include persons under 26. 
Here again, we rely on the experience of the trained directors of the 
Bureau of Prisons. The Federal Youth Corrections Act is designed 
to permit the Youth Corrections Division within the Board of Parole 
to employ special facilities for the intensive study of young offenders 
at. classification centers and their specialized treatment in a great 
variety of institutions and agencies. The original authority to decide 
whether to send the offender to the custody of the Division or dispose 
of the case in the usual manner remains in the courts. However, the 
Division, once a young offender has been committed to it, has con- 
siderable discretion in “respect to treatment, time of disc harge from 
custody and conditions under which the youthful offender shall be 
released.” 

(11) “H. R. 8923, as I understand it, simply extends the jurisdic- 
tion of the Federal Youth Corrections Act from 22 years to 26 years. 
I would endorse this bill on the basis that it is a step in the direction 
of extending the flexibility of sentencing practices to an older age 
group. For many years we have been impressed with the fact that 
the most numerous and difficult problem group in our society are 
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those between the ages oF a and 25. These individuals are emotion- 
ally immature and as a neral proposition have failed to make a 


normal adjustment free ssleahie to adulthood. The original 
model Youth Corrections Act advocated some 20 years ago by the 
American Law Institute, was aimed at providing special] judici ial and 
administrative treatment for this group. However, in the develop- 
ment of the youth authority administration in California, and in 
other States where it has been adopted, the orientation of most of the 


leaders in the youth authority movement has been toward juveniles 
rather than young adults.” 


B. Mopiricarions RecOMMENDED oR QuEsTIONS RaAIsep REGARDING THE 
Britis BY THE Resrponpine FrepERAL JUDGES AND OTHERS 
1. House Joint Resolution 424 (providing for joint institutes and 

COUM als) 

(w) Several Federal judges recommended modifications in this bill 
or raised certain questions concerning it. Their remarks follow: 

(1) “Honse Joint Resolution 424 proposes the holding of institutes 
for the discussion of procedure and standards in the imposition of 
sentences. I feel that much good can be attained by such discussions 
and to that extent I feel that the proposal is sound. As a matter of 
detail, since the imposition of sentences is a judicial matter, such 
councils should be convened under the auspices of the Judicial Con- 
ference of the United States, instead of by the Attorney General as 
the resolution would propose. Actually the question arises whether 
any legislation on the subject is necessary, because no legal authority 
is required to call conferences of this type, which would have no 
power to act but would be limited to discussions. 

“In any event, I suggest that the recitals commencing with the word 
‘Whereas’ should be omitted. In this connection I want to add that 
the question of inequality and disparity of sentences to which the 
resolution relates is frequently misunderstood. The fact that two 
persons committing exactly the same offense receive different sentences, 
does not mean that there is an undesirable disparity. The modern 
view is that sentences must adjust to the individual offender, rather 
than purely to the nature of the offense. Prior record, background, 
and likelihood of reform are among the factors that have to be con- 
sidered in determining what sentence to impose in any case. 

“As a minor matter, it is suggested that considerable revision of 
phraseology is required if the resolution is to be enacted.’ 

(2) "3 approve of House Joint Resolution 424 providing for a 
study of sentencing persons and making recommendations, with the 
followi ing exception. 

“It is my opinion that the Department of Justice, through the At- 
torney General, should not be the moving factor in arranging for 
this study, but that this authority should “be in the Director of the 
Administrative Office of the United States Courts. The Attorney 
General or his delegate prosecutes all criminal cases and while I realize 
that it is the duty of the Government attorney to protect the innocent 
as well as prosecute the guilty, I feel that public morale would not be 
served by the Department of Justice taking the lead in this worth- 
while venture. To have the Attorney General or officials of the De- 
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partment of Justice planning sentences would seem to be ex parte as 
to offenders. 

“T think the same idea prevails here that caused the people, through 
their representatives in the Congress, to change the administration 
of the courts from the Dep: rtment of Justice to the Administrative 
Office of the United States Courts.” 

(3) “I think uniformity in sentencing for like offenses is desirable 
to the extent that it reasonably can be madeso. But, as must be realized 
by those whose job it has been over many years to apply the legisla- 
tive provisions for conviction of Federal offenses, each case has its 
own peculiar facts and circumstances, including the type of individual 
offender; his previous conduct; the nature of his current offense; the 
prevalence of the type of offense in the community; the correctional 
needs, and the protection of the public against others contemplating 
like offenses; also, the various, and sometimes widely different, reac- 
tions of the sentencing judges toward the type of offense, and their 
respective feelings about rehabilitation and public protection. There 
are probably many other considerations which would work against 
stereotyped sentencing standards. 

“J think existing judicial conferences between judges in the various 
circuits, and in the National Judicial Conference, if enough district 
judges are included, could be utilized instead of creating new and inde- 
pendent conferences.” 

(4) “I would suggest, however, with respect to the attendance of 
district judges upon the ‘institutes and joint councils’ to be established 
under the proposed legislation, that such attendance be made manda- 
tory rather than permissive e and be recognized as among the judicial 
duties required of the judges. Proposed section 334 (b), by leaving 
the determination of the time, place, and frequency of the holding of 
the suggested judicial meetings to the chief hie of the circuit, should 
minimize the likelihood of undue delay of the other work of the courts.” 

(5) “I approve of House Joint Resolution 424 excepting that I 
urge the elimination from section 334 (a) thereof of the provision to 
the effect that consideration may be given to a change of policy in the 
‘utilization of presentence reports.’ The use of presentence reports 
is not a policy. It is a statute law, set forth in rule 32 (c) (1) of the 
Federal Rules of Criminal Procedure, which in substance provides 
that the probation service, an arm of the Federal court, shall prepare 
and submit presentence reports to the court. It seems to me unwise 
to consider the distribution thereof to the Department of Justice, 
through the United States attorney, or to anyone else. Furthermore, 
if so made av ailable, the defendant’s attorney would be entitled thereto. 
The reports are made confidentially to the court and usually contain 
information which should not be broadcast, in fairness to the defend- 
ants and others. This procedure in no wise restricts the United States 
attorney and the defendants’ counsel from submitting information and 
argument to the peor service and to the court, as they see fit.” 

(6) “The establishment. of institutes and councils for the study of 
sentencing principles and procedures seems desirable. How much 
good it will do is problematical. The field is one in which every 
judge, administrative officer, law-enforcement officer, and, indeed, 
almost every layman considers himself competent to speak ‘with au- 
thority. And so I can easily visualize an institute from which all 
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attending, whether as participants or as audience, will depart holding 
in hardened form the ver y views they already entertained on arrival. 
However, I can also envisage the possibility that an institute well 
planned and well executed might prove to be enormously useful. It 
might, perhaps, in addition to its effect on district judges, have a 
useful effect in somewhat educating the public in the subject matter 
as, for instance, in combating the notion, too prevalent, that all you 
have to do is to treat ’em rough and crime will disappear. 

“As to the arrangements contemplated by the bill, I somewhat fear 
that it may be thought to be a trap whereby to secure a captive judi- 
cial audience to whom the law-enforcing officers may lecture. For 
the bill, instead of having the institutes emanate from the Judicial 
Conference and/or the circuit councils, provides (par. (a)) that 
they shall be recommended by the chief law-enforcing officer with 
only the power of approval (par. (b)) in the Judicial Conference and 
with power in the district judges only to attend (which, I suppose, 
means listen), whereas the Attorney General may designate other 
Federal officers to ‘participate’ (which, I suppose, means talk). Hav- 
ing been interested in proposed improvements in the sentencing func- 
tion for some 20 years, I have noticed, I am sorry to say, extreme judi- 
cial sensitiveness to anything deemed to reflect in the judicial 
performance. Especially on that account, I should expect greater 
judicial cooperation with institutes if they were planned and steered 
by the Judicial Conference or council, or possibly by the Advisory 
Corrections Council (18 U.S. C. A., see. 5002), which by reason of its 
composition would seem to me peculiarly well qualified for the task.” 

(7) “I am certain that House Joint Resolution 424, providing for 
the establishment of institutes and joint councils on sentencing, is 
salutary and would eventually result in more uniformity in the sen- 
tencing process. I do think, however, that the legis: ation is not neces- 
sary for the effectuation of its purposes, for the National Judicial 
Conference or, for that matter, the cireuit conferences have ample 
authority to conduct these institutes or joint councils without en- 
abling legislation. As you know, the law presently provides for an 
annual conference of the judges of each circuit. Disparity in sen- 
tencing ought to have the constant attention of these conferences. 
Indeed, it will be on our agenda at our conference this coming 
ae ary.” 

8) “With reference to House Joint Resolution 424, I am in agree- 
ment with the intent and purpose of this proposed legislation. Tam 
somewhat concerned, however, as to the limited authority of the Judi- 
cial Conference to invite persons to participate in the proposed insti- 
tutes and joint councils. I believe that not only the Attorney General 
should have the final say as to the participants, but that the Judicial 
Conference should have the authority to invite participants other than 
district judges. I would like to see written in the bill an express 
provision that a representative of the Bureau of Prisons should be in 
ae ance at every such institute or joint council.” 

(9) “In respect to this resolution we find it very difficult to provide 
your elansieta with a definitive position. We recognize that there 
1s substantial evidence of disparity in sentences on the part of the 
judiciary, and that it is an unwholesome thing and that steps should 
be taken which would result in a more even-handed administration 
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of criminal justice. .We favor the initiation and continuance of pro- 
grams which would better acquaint the members of the judiciary with 

acceptable standards and norms to be used and the problems that arise 
in penal institutions from unusually severe sentences. 

“We believe that the Attorney General's department and private 
groups and foundations have addressed themselves to it, and will con- 
tribute to a better understanding. Our yearly circuit conference of 
judges would I am sure be happy to provide time and opportunity for 
a forum in such matters. 

“Inasmuch as this resolution is directed to the formal establish- 
ment of institute and judge councils, such resources we believe are 
now available under existing law. 

“At our last judicial conference of the seventh circuit in May 1957, 
substantial time was set aside for the discussion of the question of 
disparity in sentences. 

“The discussion was most spirited and remarked, especially from 
those judges whom the statistical studies had shown to have consist- 
ently imposed the severest punishments. Our experience at the con- 
ference was such as to lead us to believe that there would be no general 
acceptance of a formal institute procedure; in fact there would be no 
outright resistance. 

“Tt might not be amiss to advise your committee that we foresaw, 
when this became a two-judge district, the difficulties that would beset 
us if we did not confer frequently on the matter of sentencing. Asa 
result there is no maneuvering by defendants’ lawyers to try ‘to bring 
a case before one judge in preference to another. We believe it is 
anauienel that sentence reasonable and fair to the guilty defendant 
will be given whether imposed by either of us,” 

(10) This judge endorsed these views of his probation officer. 

“We feel that there is much merit in the holding of institutes and 
joint councils on sentencing but the control of these gatherings should 
rest with the judiciary, particularly in respect to the persons invited 
to participate. The bill as presently written authorizes the Attorney 
General to designate participants other than judges. Actually there 
is serious doubt in our minds as to the desir: ability of giving the 
United States attorney any voice in fixing the nature of sentences for 
we strongly hold to the opinion that the prosecution authority should 
remain separate and distinct from the sentencing power. 

(>) Persons other than Federal judges responding to Chairman 
Celler’s letter presented no significant recommendations nor ques- 
tions affecting the present form of the bill. 


House Joint Resolution 425 (providing more flexibility in deter- 

mining parole eligibility dates) 

(a) A number of Federal judges recommend modifications affecting 
this bill or raised certain questions concerning its provisions. Their 
remarks follow: 

(1) “I hope that you understand that provision for a time which 
‘may not exceed the limitations’ is subject to varying interpretations. 
In order that the intent be clearly manifest from the act itself, I 
would suggest that the language employed be along the line of ‘the 
court may designate in the sentence imposed a time when the prisoner 
may become eligible for parole, which time may be less than, but 
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shall not be more than, the limitations now provided in section 4202 
of this title.’ ” 

(2) “It is of paramount importance to introduce greater flexibility 
in review of sentences. Accordingly, I consider House Joint Resolu- 
tion 425 (authorizing the sentencing judge to fix an earlier date for 
pardon that is not mandatorily established by statute) a step in the 
right direction. But it is only a short, feeble, step. Why have any 
arbitrary limits! Why not give the Board discretion to consider 
parole at any time? We can “depend on the Board, for administra- 
tive reasons, not to take up prisoners’ applic: itions too soon or too 
often. Circumstances may, however, arise at any time which require 
review ; there should be no immovable block in the Board’s way. Nor 
should the sentencing Judge be the one to interpose a binding veto 
on consideration by the Board, if circumstances seem to require e: earlier 
consideration of the parole than the time fixed by the court in im- 
posing sentence. The idea should be to open sentences to review, not 
to permit shutting off review by the judge whose action is sought to 
be reviewed. While the judge should be consulted as to any change 
in the disposition of the case, his judgment should not be final.” 

(3) “The only suggestion I have to make is that in the bill giving 
judges power to fix ‘the time for a parole eligibility I believe that it 
would be an improvement if the judge were given this power not only 
at the time of sentence but continuously up to the time of actual 
parole. My thought is that a judge may at the time of sentencing 
believe that one-third of the prison sentence should be served but the 
Parole Board may find that a shorter term is sufficient. In such a 
ease if the judge were given the power on request of the Parole Board 
to reduce the already prescribed minimum term it would make more 
flexible the Parole Board’s discretion in granting paroles.” 

(4) “I am opposed to the court’s designating a minimum period 
in which a defendant may become eligible for parole. After the de- 
fendant is sentenced by the court, there is no remaining contact 
between the judge and the prisoner. Should Congress deem it ap- 
propriate, the Board of Parole may be given wider discretion to 
reduce the time in which a prisoner may become eligible for the 
benefits of parole. Every district judge who sentences a defendant 
is generally aware of the provisions of the law making a prisoner 
eligible for parole after serving one-third of the sentence, and un- 
doubtedly the judge takes this under consideration in fixing the 
length of the sentence. If a defendant readily adjusts himself in 
the penal institution and is able to rehabilitate himself in the outside 
world, there is no particular reason why the minimum one-third term 
of service should be applied as a hard and fast rule. Perhaps a 
reduction to one-fourth of the term of service may tend to correct 
some of the difficulties presented.” 

(5) “House Joint Resolution 425 in terms makes the proposed new 
section 4208 inapplicable to the District of Columbia, which functions 
under its own sentencing statutes. Insofar as the proposed subsec- 
tion (a) would afford a flexibility of sentences for Federal offenders 
generally comparable to that in effect in the District, I believe it 
would be beneficial. To my mind, the best solution to the problems 
of sentencing and most practicable means of correcting any inequities 
is the indeterminate sentence system, administered by the Parole 
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Board, an informed body which has an opportunity to judge the 
wisdom of continued confinement upon a consider: ation of all the fac- 
tors after observation of the prisoner’s response to the rehabilitation 
program. 

“The complete study to be made of every prisoner by the Director 
of Prisons, as provided by the proposed section 4208 (b), would 
duplicate much of the information contained in the presentence report 
received by judges of this court from our probation officer. I do not 
know the extent of presentence reports in other jurisdictions, but 
assuming they are as full as those in the District, if all information 
concerning the prisoner obtained by the probation officer and other 
Government agencies were made available to the Parole Board, as 
provided by the last paragraph of subsection (b), it should eliminate 
unnecessary duplication. It would appear that a full report on each 
prisoner would be of great assistance to the prison officials and the 
Parole Board in administering the sentence. 

“T am, however, at a loss to understand the purpose of the proposed 
subsection (c), providing for unconditional discharge from parole by 
the Parole Board and, particularly, that such discharge shall auto- 
matically set aside the conviction.’ This section would affect our 
many District of Columbia offenders incarcerated at Federal institu- 
tions other than in the District, who would be subject to the parole 
boards at such institutions. If the purpose of the proposed uncondi- 
tional discharge from supervision is to relieve the parole board from 
unnecessary supervisory work, it would appear to be unnecessary, since 
the board under the present title 18, United States Code, section 4203 
(a) has discretion to relax its supervision as it sees fit. 

“As to the proposal that the unconditional discharge shall set aside 
the conviction, this, in effect, would give the Parole Board full pardon 
authority with respect to prisoners who have been required to serve 
time and have been paroled, although no such pardon authority is 
provided with respect to prisoners who merited probation in the first 
instance. Aside from this peculiar discrimination in favor of the 
defendant who received a jail sentence, I can see no reason for provid- 
ing that an unconditional discharge by the Parole Board shall set aside 
a conviction by the court. Setting aside the conviction would have 
many ramifications. For example, it would nullify second-offense 
penalties as to offenders previously granted unconditional release after 
sentence, confinement, and parole. ‘In my opinion, conditional release 
does no harm to the prisoner who is a good citizen while on parole, but 
does serve as a deterrent to misconduct by the paroled prisoner who 
might otherwise return to unlawful activities, but stays out of trouble 
in order to avoid serving the unexpired portion of his maximum 
sentence. 

“Tf it is the purpose of subsection (c) to effect a reduction of the 
maximum sentence, I believe the better method of accomplishing that 
purpose would be to authorize the Parole Board to apply to the sen- 
tencing judge for reduction of the maximum term when it deems such 
reduction proper. This would effect the desired result without making 
the Parole Board’s authority paramount and would leave the matter 
of imposition of sentence to the court.” 

(6) “I do not believe that the judge, at the time of sentencing, is in 
position to intelligently evaluate and determine the minimum eligibil- 
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ity date of parole. He would haveno way of knowing how the defend- 
ant would adjust himself during confinement. I feel that the present 
minimum parole eligibility date is quite liberal. Ifitdevelopsthat the 
prisoner is not a good parole risk, the Board of Parole should have 

the responsibility “of determining the appropriate time for parole. 
[ am sure that most judges, in sentencing, are fully aware of the parole 
requirements and take them into account. 

“There might be occasions when a judge would feel justified in de- 
termining the minimum parole date, but I do not believe it would 
occur frequently. I donot see much value in the proposal. 

“A classification study is now made of every defendant committed, 
but peabebly not so extensive as provided in section (b). 1 believe 
this section is worthwhile. Provision should be made for its use by 
courts as part of the presentence investigation in all cases. 

“T am in favor of the provision in section (c), that the Board of 
Parole may unconditionally discharge a parolee. I question the wis- 
dom of ‘the provision that the discharge shall automatically set aside 
the conviction. This, in effect, would delegate the pardoning power 
of the President to the Board of Parole.” 

(7) “I would favor enactment of that part of your House Joint 
Resolution 425 which would give the sentencing judge discretion to 
fix an eligibility date for p: role — than that automatically fixed 
by statute. However, on page 4, lines 17 to 19, provide that upon 
unconditional discharge of a parolee the “unconditional discharge shal/ 
automatically set aside the conviction and the Board shall issue to such 
parolee a certificate to that effect.” [Emphasis supplied.] Similar 
language appears in the Federal Youth Corrections Act. I would 
appreciate an explanation of the exact intendment of this language. 
It appears, upon its face, to indicate that a convict, after unconditional 
discharge from parole, shall be in substantially the same position as 
if he had never been convicted or as if his conviction had been set 
aside by the trial or an appellate court for good legal reasons. Is this 
what is intended ?” 

(8) “House Joint Resolution 425 (a) should be directed to the Pa- 
role Board. I have not the statistics as to whether the Parole Board 
is successful in a majority of its cases but you have access to that part 
of their work, and it seems to me that if need be Congress should pass 
a bill limiting their powers. 

“With respect to (b) mental and physical examination, I take it to 
mean every prisoner. This would open the door to a great deal of 
trouble. In my opinion, prisoners should only be ex xamined when 
necessary. You would be quite amazed at how many motions would 
be made for a reduction of sentences and for the setting aside of sen- 
tences based upon reports of doctors. 

“With respect to (c), once a prisoner is convicted I do not see how 
an unconditional discharge of parole could have the effect of wiping 
out the conviction, especially in felony cases.” 

(9) “The proposed subsection (c) to section 4208, which relates to 
the power given the Board of Parole, to release unconditionally a 
prisoner at any time before the expiration of the maximum sentence, 
which release shall automatically set aside the conviction, and also 
provision for the Board to issue a certificate to that effect, gives me 
concern from a legal or constitutional standpoint. A similar provision 
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is presently contained within the Youth Correction Act. So far as I 
know no question has ever been raised concerning it, and probably 
never will be. Nevertheless it has seemed to me that this provision 
might be an invasion of Presidential powers. In effect, does this not 
constitute, in reality, the granting of a pardon? Although the pro- 
cedure differs, nevertheless the results are the same. Will your com- 
mittee give this thought consideration? I merely pose it as a question. 

“Another question. in this same connection occurs to me, which is: 
That if the power granted the Parole Board does not constitute an 
exercise of Presidential power, which could not be delegated, is it not 
perhaps an invasion of judicial power? It seems most strange to me 
to grant a board in the executive branch of Government power to set 
aside the sentence and conviction imposed by the judicial branch of the 
Government. Again, I pose the question for consideration by your 
committee.” 

(10) “I am generally in accord with the joint resolution * * * 
However, on page 4, in subsection (c) appears the language ‘which 
unconditional discharge shall automatically set aside the conviction.’ 
Unless the bill contains further provisions on this subject matter, this 
will be a fertile source of confusion and litigation. 

“1. Is it the purpose of the bill to provide that in such instance 
the conviction is set aside, in much the same fashion as prevailing 
in those States where, upon the completion of a probationary 
program, the plea of not guilty is set aside by the judge, and the 
criminal proceeding dismissed ? 

“2. Can the previous conviction still be used as proof of the 
prior felony, or as increasing offense under those statutes 
referring to a prior conviction? 

“3. In view of the fact the President may prescribe the regula- 
tions, is this the equivalent of a pardon / 

“T think the above suggests that further work must be done on at 
least this portion of the bill.’ 

(11) “I have great respect for the manner in which the Board of 
Parole has discharged its duties, and in my view, any extension of 
power with a view to permitting a prisoner to become eligible for 
parole at an earlier date can more appropriately rest with the Board 
rather than the court. The court’s recommendation to the Board 
to exercise this power in a given case could be given consideration in 
the light of the prisoner’s situation at the custodial institution. In 
this way, I believe, the trial judge would be spared the necessity of 
making an appraisal where time and distance would militate against 
the validity of his judgment.” 

(12) “I am not as sure as to one certain preeien of House Joint 
Resolution 425. Because of this uncertainty, I asked the probation 
officer * * *, in whom I have the greatest confidence, to give me his 
views on the subject. He has submitted them to me in writing and 
without any interference on my part they coincide with mine. We 
both felt that the provisions of section 4208, allowing the judge to set 
the time when the prisoner may become eligible for parole will lead 
to unpleasant problems. The defendant, and particularly his lawyer, 
will always feel that this fixing of definite time by the judge is a man- 
date to the parole board, and if the time is extended beyond the date 
(even for valid reasons) the prisoner will become embittered and will, 
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I am sure, commence a letter-writing crusade to everyone. The alter- 
native provision in this respect to allow the judge to designate that 
the provisions for a minimum term of service before eligibility for 
parole shall be inapplicable seems a very good one. It is general 
enough to obviate any specific confinement idea as far as the court 
is concerned, and leaves the problem of release where it rightfully 
belongs, with the Board of Parole. The other provisions of this bill 
are obviously workable and satisfactory.” 

(13) “However, I cannot but feel that adoption of House Joint Reso- 
lution 425 would only add to the already great disparity in sentences 
now being handed down by trial courts. “Tt is my personal thought 
that the Board of Parole is in a much better position to determine 
parole eligibility after sentencing than the trial court since the Board 
will have the inmate under constant observation.” 

(14) “House Joint Resolution 425: I am in basic agreement with 
the intent of this proposal. However, I feel that it should be broad- 
ened. It has long been my conviction, as a prosecuting attorney, as 
a practicing lawyer, and now as United States district judge, that it 
is impossible for one to determine at the time of sentence the period 
of time which will be necessary to prepare a convicted criminal to take 
his place in normal society with the expectation that he will adjust 
properly to such society and will not repeat or is not apt to repeat his 
criminal behavior. For this reason I have long been an advocate of 
the completely indeterminate sentence. I feel that there should be 
no term of years in connection with sentencing the criminal; that the 
courts should commit convicted criminals to the custody of the At- 
torney General for such period of time as shall be deemed appropri- 
ate by the Bureau of Pardons and Paroles. In this connection may I 
further say that in my opinion the Bureau of Pardons and Paroles 
should be separated from the Bureau of Prisons. It is my opinion 
that the determination of the appropriate release date for a prisoner 
in custody should be determined by a completely impartial and un- 
biased board which is in no way subservient to any person or persons 
having to do with the : administration of the courts or the prisons. 

“T realize that the suggestion is drastic and probably will not meet 
with the approval of many of the persons involved in the sentencing, 
detention, and release of prisoners. For this reason I would vr glad 
to take the first step as proposed in House Joint Resolution 425. Pro- 
vided, however, that an amendment should be included wivich will 
permit the reduction of the minimum term before a prisoner becomes 
eligible for parole to permit the release of prisoners, with the consent 
of the sentencing judge, or his successor in office, when the appropriate 
parole board is satisfied that further confinement would be detrimental 
rather than helpful.” 

(15) “As to House Joint Resolution 425, I am agreeably impressed 
with the provisions of this bill, except as to paragr aph C. The intent 
of this paragraph is not clear to me. Should the unconditional dis- 
charge ‘automatically set aside the conviction’ or should the sentence 
be canceled? Does the certificate of the Board constitute a pardon 
and a restoration of civil rights? If so, if it has not previously been 
done, I suggest that this paragraph be reexamined to the ends that 
(1) if possible the phraseology be clarified; (2) the ultimate effect of 
the certificate of the Board be considered.” 
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(16) “I am in favor of House Joint Resolution 425 except as to 
section 4208, subdivision (c). As to this subdivision, I believe that 
more details as to its respective operation and effects are necessary 
before an intelligent decision is possible. An ill-advised or even 
liberal application of this section is of potential public danger in my 
opinion.” 

(17) “With respect to House Joint Resolution 425, I have some 
doubt of the desirability of empowering the sentencing judge (as is 
contemplated by the language of subdivision (a) of ‘proposed new 
sec. 4208 of title 18) to ‘designate i in the sentence imposed a time when 
the prisoner may become eligible for parole.’ Our present section 
4202 of title 18 conditions the: privilege of parole upon the disclosure 
by the prisoner’s record ‘that he has observed the rules of the institu- 
tion in which he is confined.’ Chapter 311 of the same title vests the 
powers of parole of Federal prisoners in the Board of Parole of the 
Department of Justice. It would seem to me that the sentencing judge 
would not be in an appropriate position to determine eligibility to 
parole because it would be impossible for him to determine whether 
the defendant did observe the rules of the institution, in which he 
might be confined. The language of your proposed section 4208 (a) 
seems to transfer from the Board of Parole to the sentencing judge 
the powers vested by section 4203 in the discretion of the Board. I 
believe that the Board of Parole is in the best position to determine 
when a prisoner should be released on parole and that as long as 
section 4202 requires service of a minimum period of one-third of a 
prisoner's term as a condition precedent to the granting of parole, such 
power should remain in the Board. 

“The remaining provisions of your suggested section 4208 seem emi- 
nently desirable insofar as they provide for the making of a study of 
the prisoner for the purpose of determining when and under what 
circumstances he should be released on parole or should be uncondi- 
tionally discharged as a parolee.” 

(18) This judge endorsed this view of his probation officer. “This 
bill appears to be a move toward the indeterminate sentence. I would 
favor this resolution. Any procedure which gives the parole board 
greater flexibility in the use of parole seems to me desirable (provided 
there is a full-time career parole board such as the Federal Parole 
Board). I note in Congressman Celler’s letter accompanying these 
bills (pp. 5 and 6) that he proposes certain alternatives. I would 
prefer to see alternative No. 3 on page 6 of this letter which would 
provide for an indeterminate sentence for all Federal offenders, but 
I presume this is not so likely to have support at this time as the bill 
under consideration. 

“The provision in this bill, which specifically states that the court 
may not set up a parole eligibility date which exceeds the limitations 
now provided in the statute, is most important. As all of us here 
in I]linois are well aware, the Illinois statute which gives the court the 
power to set both a minimum and a maximum without any limitation 
on the minimum has resulted in some courts setting very high 
minimums. 

“The only real question I have about this bill is the one you identified 
concerning the so-called unconditional discharge mentioned in section 
(c), line 17, page 4. The wording of the Youth Correction Act passed 
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in 1953 also contains some such wording which impowers the Youth 
Division of the Federal Parole Board to grant a youthful offender 
an unconditional discharge which shall ‘set aside the conviction.’ This 
phraseology needs further clarification. It would seem to me that this 
is almost tantamount to granting a pardon and yet I wonder if this 
is the intent of the bill? I do think some machinery needs to be set 
up in this country for restricting the availability of a conviction 
record after a reasonable number of years have transpired in which a 
former offender maintains a clear record. I was interested to note 
in Germany that after from 5 to 7 years of clear conduct following 
conviction, a felon may request that his record be suppressed. This 
means that this conviction record is placed in a separate identification 
file so that if fingerprints clear from employers or military services, his 
previous conviction does not show up. This prevents an old offense 
from being a handicap to him, which as you know so often happens in 
this country. The only time a record, which has been suppressed, 
may be brought to light is when an offender commits another offense. 
At that time when the fingerprint record clears, there is a procedure 
which reveals the prior record. It was my understanding that the 
purpose of suppressing the record was not in any way to limit access of 
legitimate law enforcement or investigative agencies from getting the 
record, but was to protect the large group of offenders who never com- 
mit more than one offense from any disabilities which might flow from 
divulging such a record to employers or military authorities, ete. As 
far as I know there is no mac hinery for this kind of protection in this 
country. What an unconditional discharge, which in theory would set 
aside a conviction, would accomplish merely by being stated in a 
statute without some kind of machinery to implement it is not clear 
to me.” 

(19) “One other matter which I wish to comment upon is that con- 
tained in paragraph (c) on page 4 of House Joint Resolution 425. If 
I understand this language correctly, it provides that the Parole 
Board may at any time before the expiration of the maximum sentence 
imposed discharge a parolee unconditionally and that such a discharge 
shall automatically set aside the conviction. In other words that if 
the Parole Board takes the action indicated, the original conviction 
and sentence of the defendant is entirely canceled and wiped out and 
he stands as if he had never been convicted or even indicated or tried. 
Under such a provision there would be no such thing as a prior record 
in case the offender should engage in some criminal activity at a later 
time. He might during his lifetime go through a succession of 
criminal activities and yet in the end stand as a person who had never 
been convicted of any crime throughout his life. The harmful con- 
sequences of such a situation seem to me to be evident. They may 
very well be welcomed by the defendant himself, but they would cer- 

tainly be unfair to the society which criminal punishment was de- 
signed to protect.” 

(20) “I am in favor of the policy contained in House Joint Resolu- 
tion 425 but would place the responsibility for parole eligibility en- 
tirely upon the Parole Board and not upon the courts; the sentencing 
judge would be required to suggest a recommendation.” 

(21) “In general, I favor gr reater latitude for application of parole 
as provided Dy House Joint Resolution 425. However, the provision 
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of paragraph (c) for automatic setting aside of conviction on wncon- 
ditional discharge of a parolee gives me some concern. Certainly a 
general and indiscriminate vacating of convictions is not desirable. 
Presumably safeguard against that would be provided by the regula- 
tions to be prescribed by the President.” 

(22) “The third bill, House Joint Resolution 425, would give the 
district court the discretion to fix a date when a prisoner could be 
released on parole earlier than the minimum specified by statute. I 
think that such discretion had better be vested in the Federal Board 
of Parole. Important factors in determining the time when a pris- 
oner should be released on parole are, his attitude toward conviction 
and sentence, his reaction to confinement, and his conduct while serv- 
ing in the institution to which he has been sentenced. These important 
factors cannot be known to the trial judge at the time he imposes 
sentence. Moreover, in my opinion, the judges who now impose the 
heaviest sentences would be the ones least likely to apply the law if 
it were enacted. I think it would be preferable to give the Federal 
Parole Board the authority, in its discretion, to parole all prisoners 
after service of 1 year, or some other similar provision. A common 
weakness of all three bills as above indicated, is that they are not 
mandatory and their provisions may, or may not, be invoked by a trial 
judge in his discretion. The judges who need such modern, humane, 
enlightened measures most probably are the ones least likely to adopt 
and use them.” 

(23) “I am not at all sure whether House Joint Resolution 425 will 
have the desired effect. Some think it will tend to promote further 
disparity in sentencing. Already differences of opinion have arisen 
concerning interpretation * * *, This confusion leaves me in doubt 
concerning the efficacy of the legislation. Of course, it is intended 
to grant additional power to correctional authorities to consider re- 
Jease on parole at an earlier time. We hope for the eventual day when 
the concepts of the Youth Correction Act will have the universal 
application. When that day comes, all offenders will, of course, be 
referred to a diagnostic center, on the recommendations of which the 
sentencing judge will be enabled to impose a sentence which fits the 
offender—when treatment, not punishment, will be the approach. It 
may be that House Joint Resolution 425 is a step in that direction, but 
as I have indicated, some are inclined to believe that it will lead to 
confusion.” 

(24) “House Joint Resolution 425 gives me more concern. The 
present law, of course, is inflexible as to when a prisoner becomes 
eligible for release on conditional parole. I think some change in the 
law might well be made. As pointed out in the resolution prisoners do 
not react the same; some adjust quickly, some more slowly and some 
not at all. There ought to be some flexibility in the law which enables 
those having jurisdiction of this subject to take this into account. 
One way this could be done is to provide for indeterminate sentences. 
That, of course, is not the present law of the Federal Government. 
I am not favorably impressed with section 4208 as included in this 
resolution which would give the judge at the time of wey ead sentence 
the power to fix the eligibility for parole. I would rather favor plac- 


ing the power with the Parole Board. At the time of imposition of 
sentence, the district judge cannot tell how the prisoner will react 
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or how he will rehabilitate. That can be determined only by events 
subsequent to the imposition of sentence, It would seem to me that 
a judge at the time of the imposition of sentence would not be in a 
good position to determine when a person should become eligible. 
The power should remain with the prison authorities, and the Parole 
Board who have the prisoner in their custody and under their 
observation.” 

(25) “This bill I consider desirable for the increased flexibility of 
parole which is provided. My only regret is that the power conferred 
to advance the eligibility date can only be exercised at the time of 
sentence. Experience suggests that occasionally a judge when impos- 
ing sentence in the first flush of indignation over the defendant’s con- 
duct may conclude that the case is not appropriate for an advanced 
eligibility date. Yet under the bill as drafted, if it later develops 
that an earlier eligibility date is desirable, it will then be too late to 
arrange accordingly. And so my preference would be that the initial 
clause of p: wagraph (a) be expanded to read: 

“(a) Upon entering a judgment of conviction, except where the 
death penalty is mandator vy, or ata later stage on recommendation of 
the Bureau of Prisons, if the court, etc.” 

The requirement of a custodial recommendation would protect the 
judge from importunities from every convict but would enable the 
court to authorize relief at least in cases in which the custodial 
authorities deemed it advisable.” 

(26) “House Joint Resolution 425: 4208 (a). Eligibility for parole 
at time of sentencing. We do not defend the one-third minimum in 
the Federal parole process. If the parole concept is valid (based on 
the theory that there comes a time in the prison sentence when the 
inmate has received maximum benefit, is in the best psychological 
condition for release, and there is danger he would retrogress should 
he not be released) then the rigidity “of the one-third minimum is 
unrealistic. 

“We would be in favor of legislation that would empower the 
Parole Board to effect releases in cases where prisoners had demon- 
strated that the desired standards had been met, and are frankly 
puzzled why this forthright course was not adopted rather than the 
roundabout procedure spelled out in this section of the bill. 

“This section of the bill as drafted would probably result in an 
advance toward the goal of an indeterminate sentence system, but in 
our opinion such gain as this might represent would be considerably 
offset by the confusion, discrimination and general mischief that is all 
too likely to arise under the provisions ther eof. 

“Our experience leads us to believe that the human element being 
ever constant in the judiciary, you would find that judges who were 
inclined to give light or moderate sentences would as a matter of 
policy free the Parole Board from the one-third minimum, or do it 
freely but on selected cases. Those judges, on the other hand, who 
are inclined to severity in their sentences would, we believe, rarely if 
at all, make such provision. 

“In short, we believe that the problems and difficulties experienced 
by prison officials presently by reason of disparity in sentences would 
be greatly aggravated under the proposed procedure. 
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“4908 (b). We are in favor of this section of the bill providing 
for complete study of the prisoner and for the submission of informa- 
tion from various bureaus and agents, 

“4208 (c). We favor a grant of authority to the Board of Parole 
to discharge a paroled prisoner from further supervision. Our Pro- 
bation Department has had the experience of having had supervision 
of parolees for periods in excess of 5 years. It is their reaction that 
the maximum benefits had been achieved if a stable pattern had been 
established and 1 in existence in the first 5 years, and that the continued 
reporting supervision and paperwork entailed in a longer supervision 

was entirely unproductive and unnecessary. It appears to us that our 
limited staff of probation officers could be much more usefully em- 
ployed than in this type of work. 

“In respect to that clause which provides that such unconditional 
discharge shall automatically set aside the conviction, etc., we are 
assuming that should be interpreted as providing for the automatic 
restoration of civil rights and not such as to srevent: the conviction 
from being consider edi in a future violation. With such understanding 
we approve this section (c). 

“4908 (d). We are of course in favor of this saving provision.’ 

(d) Persons other than Federal judges recommended similar modi- 
fications and raised similar questions concerning the provisions of 
House Joint Resolution 425, as follows: 

(1) “1. We approve of your position that a prisoner should not be 
kept after he has received the full benefit of the program of rehabili- 
tation * * *. 2. We are in disagreement as to the fixing of the time 
for release consider: ation at one-third (the maximum) as in the Fed- 
eral system. No judge or other behavior expert can project into the 
future and anticipate with any degree of accuracy on the basis of a 
yresentence report what the response of an individual prisoner will 
be to a rehabilitation program. Leaving it to the judgment of the 
judge at the time of sentencing as to whether the requirement that 
one-third of the sentence must be served before release considet ration 
might produce another instance of inequality in sentencing * * *. 
3. We suggest that the authorities of the institution where he serves 
his sentence should determine at the end of 1 year whether to recom- 
mend his release to the paroling authorities and that the matter of 
recommending for release of any person be reviewed by the institution 
at the end of every 12 months. Obviously greater accuracy would 
result if this important decision is made after the prisoner's record has 
been made, bal not before. This is the meaning of our provision 
for a presentence report or summary * * *. We agree that release 
should be contingent on the (a) nature and circumstances of the crime, 
(6) sociological and psychiatric factors, (c) potentials for adjustment 
in free society, (¢) the institutional record, conduct, schooling, work, 
and changes in the thinking of the prisoner. The earliest time for 
considering a rec ommendation for release should be 1 year. Yearly 
reviews by the institutions should be required by law * * *. We 
would suggest the addition of a fresh clinical examination, and reports 
of his progress while incarcerated, should be prepared prior to his 
consideration for release by the paroling authorities.” 

(2) “I was very interested in your letter of September 5, 1957, and 
the proposed legislation enclosed therein, dealing with the sentencing 
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of Federal offenders. It seems to me that all of the bills represent 
desirable advances in sentencing practice. 

“I should like to point out what is, in my opinion, a defect in House 
Joint Resolution 425. That bill proposes that there be added to title 
18 a new section, 4208, which authorizes the trial judge, who sentences 
for more than 1 year, to ‘designate in the sentence imposed a time 
when the prisoner may become eligible for parole, which time may 
not exceed the limitations now provided in section 4202 of this title, 
or the court may designate in such sentence that those provisions in 
the said section prescribing a minimum term of service before a pris- 
oner becomes eligible for parole shall be inapplicable. In either event 
the prisoner may become eligible for release at the time fixed in the 
sentence or, if no such time is fixed, the prisoner may be released at 
such time as the Board may determine. The Board may reconsider 
its action at any time in fixing either the parole eligibility date or the 
date of discharge on parole.’ [Emphasis supplied. | 

“The bill requires that the trial judge, at the time of sentence, make 
a prediction as to the amenability of the prisoner to correctional treat- 
ment. Yet it is precisely because the trial judge does not at that 
time know enough about the prisoner, or his expected response to 
correctional treatment, that this bill is necessary. In the vast major- 
ity of cases, it is only after the prisoner has served part of his sentence 
that the trial judge will know whether he should be released sooner 
than section 4202 permits. It seems to me that the bill does not pro- 
vide for such a contingency and that it should. At present, the only 
procedure for reducing a sentence imposed at the close of trial is that 
set out in rule 35 of the Federal Rules of Criminal Procedure. It 
allows only 60 days after the imposition of sentence, or completion 
of appellate review, within which to seek reduction of sentence. 
Clearly, that is too short a time to satisfy the kinds of situations this 
bill seeks to alleviate. 

“I would suggest, therefore, that section 4208 (a) be amended to 
include provision for application by the Parole Board to the trial 
court a never the Board feels as much time has been served as the 
particular case requires, without regard to whether a determination 
as to parole eligibility has been made at the time of sentence. A 
hastily drawn amended section 4208 (a), with the suggested additions 
in brackets, follows: 

“*(a) Upon entering a judgment of conviction, except where the 
death penalty is mandatory, if the court having jurisdiction to im- 
pose sentence is of the opinion that the ends of justice and best interest 
of the public require that the defendant be sentenced to imprison- 
ment for a term exceeding 1 year, the court may designate in the 
sentence imposed (or, upon applic ation of the Board, at any time 
subsequent to sentence and prior to the minimum period provided in 
section 4202 of this title, the court may amend the sentence and desig- 
nate therein) a time when the prisoner may become eligible for parole, 
which time may not exceed the limitations now provided in section 
4202 of this title; or the court may designate in such sentence (or, 
upon application of the Board, at any time subsequent to sentence and 
prior to the minimum period provided i in section 4202 of this title,) 
that those provisions in the said section prescribing a minimum term 
of service ete a prisoner becomes eligible for parole shall be in- 
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applicable. In either event the prisoner may become eligible for 
release (at such time as is subsequently fixed by the court, or,) at the 
time fixed i in the sentence or, if no such time is fixed (at ‘the time of 
sentence or in action taken subsequent thereto,) the prisoner may be 
released at such time as the Board may determine. The Board may 
reconsider its action at any time in fixing either the parole eligibility 
date or the date of discharge on parole.’ 

“Such an amendment contemplates a determination as to eligibility 
for parole at a time when a showing could be made by the “Parole 
Board that the prisoner has responded favorably to treatment. As 
the bill now stands, parole eligibility is snenendtio dependent upon a 
prediction of how the prisoner is likely to respond to correctional 
treatment. The ieniilianint offers the additional advantages of 
separating the judge’s determination of — eligibility from the 
passions and emotional involvements ancillary to his recent participa- 
tion in the trial itself.” 

(3) “I should raise two rather fundamental questions in regard to 
this House Joint Resolution 425. In one respect perhaps it does not go 
far enough. It is apparent that, even under present legislation, Fed- 
eral sentencing is in fact indeterminate (with a range between the 
maximum fixed by the court and a minimum proportion thereto by 
statute). The proposal in the resolution would result in a system 
quite analagous to that in a number of States where the indetermi- 
nate sentence laws permit the judge to set both the maximum and 
minimum within statutory limits. In some of these jurisdictions the 
minimum may be no greater than a specified fraction (usually one- 
fourth or one-half) of the maximum. Query whether it might not 
be desirable at this time in Federal law frankly to recognize the 
superiority of the partially indeterminate sentence—already well 
established in practice—in the extension of the judicial power ever 
the minimum. To put the matter simply, it is a semantic evasion to 
define the proposed system as one of ‘definite sentences.’ It is notable 
in this connection that, including the Federal, there are only 11 juris- 
dictions that use the definite sentence, so-called, almost exclusively 
(Delaware, Florida, Kentucky, Mississippi, Missouri, Montana, Okla- 
homa, Rhode Island, and South Carolina) while these more populous 
States with a larger problem of crime have enacted laws providing 
specifically for sentences of indefinite length (e. g., California, Tlli- 
nois, Massachusetts, New Jersey, New York, Ohio, Pennsylvania). 
A subordinate part of this question is whether it is desirable as a 
matter of policy to allow the courts to establish sentences without 
any minimum. Aside from special reformatory sentences this is 
done today, I believe, only in Idaho, Iowa, Minnesota, and Oregon. 
Such legislation raises the very signficant i issue whether an offender, 
who, on ‘the basis of his crime and presentence investigation report, 
is deemed a proper case for prison commitment should be held for a 
period less than a year (minus good time, perhaps). It may well be 

maintained that the procedures of classification, treatment, and parole 
preparation require at least 8 or 9 months. Some authorities believe 
that prison terms without a minimum lose deterrent value. Less im- 
portant, perhaps, is the question of Parole Board practices where 
there is no minimum. Presumably the Board would need to see the 
prisoner first soon after his commitment and one or more times there- 
after, if not released at the start, to determine when he was ready 
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for discharge. It is my personal belief that minimum terms should 
be set by the judge at not less than 1 year (with good-time deductions) 
rather than by Parole Board policy. 

“My other question relates to the court fixing of maximum terms. 
In the Model Penal Code drafts we have come to the view that it would 
be desirable in the interest of greater uniformity of sentences to have 
the maximum fixed by law rather than by the court. The code goes 
further in proposing that felonies be graded into 3 categories with 
statutorily fixed maxima for each of the 3, thus further to reduce the 
chaotic variety of terms that now prevail. This may represent too 
great a departure from tradition, perhaps. I believe some attention 
should be given, however, to the ‘possible desirability of having uni- 
form statutor ily fixed maxima for each of the various Federal crimes, 
thus providing a greater range of discretion to the Board of Parole in 
determining appropriate time for release and at the same time estab- 
lishing a greater uniformity of sentences.” 

(4) “T “have some reservations about the desirability of your House 
Joint Resolution 425. Its objective to guard against excessive or 
arbitrary punishment is certainly desirable as is its aim to promote 
the fair and consistent sentencing of persons convicted of offenses 
against the United States. To the extent that discretion under the act 
is lodged in the district court judge, it seems to me of value. The 
clause, however, permitting an unconditional discharge by the Board 
of Parole under certain circumstances which shall automatically set 
aside the conviction, does not appear desirable to me. If anything. 
this clause appears to risk even greater inequities in that some prison- 
ers will be returned to society supposedly without so much as a convic- 
tion while, of course, others will not be so treated. I wonder, in any 

case, if the consequences of an actual conviction can be evaded for very 
long by an official attempt to erase the record of conviction after the 
prisoner has served his sentence.” 

(5) “With respect to House Joint Resolution 425, the purpose of 
the bill is salutary, but in my opinion will not correct those extremely 
disproportionate or arbitrary sentences which become the celebrated 
cases whenever this particular subject matter is discussed. This con- 
clusion is predicated on the premise that where the responsibility rests 
in the court to designate a shorter period of time for eligibility for 
parole than now exists by reason of section 4202, title 18, United States 
Code, failure to place author ity for review prevents any correction of 
the sentence where the action of the court 1s deliberate in proposing 
an extremely disproportionate sentence. 

(6) “The provisions of subsection (a) of the proposed new section 
seem to emasculate those of section 4202, title 18, United States Code, 
which reads as follows: 

“*A Federal prisoner, other than a juvenile delinquent, wherever 
confined and serving a definite term or terms of over 1 year, whose 
record shows that he has observed the rules of the institution to which 
he is confined, may be released on parole after serving one-third of 
suc : term or terms or after serving 15 years of a life sentence.’ 

It would give authority to the court to designate a time (less 
than oth at prov ided in section 4% 202) at which a prisoner might become 
eligible for parole, but presentence reports are often cursory. With 
all due respect to the courts, unless the judge were personally ac- 








sentence report to foresee the probabilities as to the effect of imprison- 
ment on the future conduct of that person. 

“2. It would give authority to the court to say, in the event that he 
did not choose to fix the time of eligibility for parole, that the provi- 
sions of section 4202 shall be inapplicable. 

“3. The language beginning at line 10 authorizes the Board of 
Parole j in either of the above events to release a prisoner at such time 
as that Board may determine. That language might also be in- 
terpreted as giving that authority to the Board, notw rithstanding the 
discretion vested in the court under 1 and 2, above. 

“Tf the provisions of section 4202 are considered to be too harsh, this 
matter might be properly handled without the prognostications of the 
judge becoming necessary. In the end, no matter what the judge has 

said, it is the Board of Parole which has the final say in the matter. 
Would it not be better to give the authority directly to the Board of 
Parole to make the determination as to whether the provisions of sec- 
tion 4202 should govern release on parole in any particular case’ It | 
is my understanding that in California the law fixes the minimum, as 

well as the maximum, sentence to be imposed in any particular case, 
and the minimum is usually low enough so that where there has been 
an exceptional reformation or where “the probabilities of success on 
parole are considered good, the adult authority in that State, which 
may be likened to the Board of Parole, is given wide discretion as to 
the time of release on parole, which can be exercised and based upon an 
exhaustive study of the prisoner similar to that which is provided in 
House Joint Resolution 425 in subsection (b) thereof. The provisions 

of subsection (b) appear to outline a procedure which is customary 

in all correctional institutions. 

“In subsection (c), after the words “paroled prisoner,” there should 
be added the words, “who has complied with the terms of his parole.” | 
This subsection also provides that an unconditional discharge from 
parole shall “automatically set aside the conviction.” This would in 
effect amount to a pardon. The power of pardon is vested in the 
President of the United States under article II, section 2, United 
States Constitution. It is believed that a discharge from parole 
should not automatically set aside a conviction. Probably what is 
intended is that there be a remission of the balance of the maximum 

sentence upon a prisoner’s being discharged from parole. 

“Attention should be called at this time to the fact that under rule 
35 of the Federal Rules of Criminal Procedure, the district judge may 
reduce a sentence within 60 days after sentence is imposed or 60 days 
after receipt by the court of a mandate from the court of appeals 
affirming the judgment or dismissing the appeal or 60 days after re- 
ceipt of the order of the United States Supreme Court denying the 
application for certiorari. 

“These last two contingencies would increase to several months the 
last time within which the trial court could reduce the sentence. It 
would give the court ample time for reftection if he felt his sentence was 
» already has that power.” 

(7) § ‘House Joint Resolution 425 would, in my opinion, effect a de- 
sirable improvement in Federal sentencing insofar as it would au- 
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quainted with the life and background of a person convicted in any 
particular court, he would be unable on the basis of such a cursory pre- 
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thorize 7 court to fix a parole eligibility date earlier than the one- 
third or 15 years now prescribed by section 4202 of title 18. 

“Under the present sentencing structure, the court fixes a definite 
term which operates in law as the maximum period of restraint, while 
the minimum is inexorably determined by the statute without the 
possibility of variation by the court. This mode of sentence is, it 
seems to me, undesirable on its face. In many situations the court 
may perceive the need for a fairly long maximum because of genuine 
doubt as to the probability of the offender’s rehabilitation but also 
recognize that the correctional experience may lead to a different 
prognosis within a relatively brief time. In that situation, present 
law puts the court in a dilemma: to assure an early eligibility date the 
maximum must be kept down; if the sentence is determined by the 
possible need for a long maximum, the minimum is automatically 
increased. 

“The bill resolves this dilemma by permitting the court to face the 
problem of the minimum and maximum as separate questions, as the 
court obviously should. Moreover, by retaining section 4202 as the 
upper limit of the minimum, a fairly substantial spread between the 
minimum and maximum will in most eases be achieved. 

“While I think that for the reasons stated the bill would work im- 
provement on existing law, I must add that it will not in my opinion go 
very far to solve the problem of disparity in sentencing with which 
your memorandum deals. If anything, it will increase dispari ities by 
sending some men to institutions with the same maximum but different 
dates of eligibility for parole. The disparity problem cannot, how- 
ever, be completely solved by any system. The most effective attack 
on it would be to take the courts entirely out of sentencing and vest 
the function wholly in a central agency. This drastic change involves 
the sacrifice of other values and the opposition to it in the Federal 
system has proved to be insuperable in the past, as you well know. I 
for one believe the opposition to be right. There is, however, a method 
of amelioration that I think could be employed. This method which 
is reflected in the form of prison sentence utilized in the American Law 
Institute Model Penal Code, is to employ a fixed statutory maximum 
dependent on the offense for which the prisoner has been convicted. 
The power of the court is then to determine whether to impose a prison 
sentence at all and if a prison sentence is imposed to fix the minimum 
(within prescribed limits comparable to those your bill entails). The 
virtue of this form of sentence is that the court is least able to deter- 
mine at the time of conviction what the maximum should be, since that 
depends upon so many factors that the court can weigh at sentence, 
such, for example, as the need for community reassurance and for a 
disposition that properly reflects the seriousness of the crime. 

“If a fixed statutory maximum were to be introduced into Federal 
practice it would undoubtedly be necessary to reconsider the present 
statutory penalties, with a view to classifying them into a limited 
number of categories consonant with the gravity of the offenses in- 
volved. Inthe A. L. J. draft we have thus far been content to employ 
three degrees of felony, carrying maxima of life, 10 and 5 years. As 
you say in your memor: dei i egy a reconsideration of all present statu- 
tory penalties’ would ‘probably be helpful and constructive’. With 
that thought I am in complete agreement. 
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“I also favor the provision of House Joint Resolution 425 which 
would authorize the Board of Parole to discharge paroled prisoners 
from supervision or to discharge them unconditionally at any time 
after they are eligible for parole and before the expiration of the maxi- 
mum sentence. I doubt, however, the wisdom of the provision that 
such ‘unconditional discharge shall automatically set aside the convic- 
tion.’ While it is important to accomplish the restoration of rights 
and relief from disabilities, there is grave doubt in my mind that the 
ayn method of achieving this result is to set the conviction aside. 

s the conviction then to be without significance upon a second offense 
or to be unavailable for purposes of impeachment if the defendant 
should be a witness or for similar collateral purposes that may arise in 
different areas of the law While this device is now employed under 
the Federal Youth Corrections Act, I think that careful thought 
should be given to its desirability before it is extended generally as the 
bill would provide.” 

(8) “With respect to your first proposal to give each judge author- 
ity to fix an earlier eligibility date for release on parole, 1 wondered 
why it wouldn’t be better to give the parole agency authority to deter- 
mine when a prisoner is ready for release. It seems hardly likely that 
a judge at the time of sentencing could adequately forecast which of- 
fenders would be ready for earlier release, and I think it would be 
difficult for the parole authorities to bring the matter back to the 
judge for his approval of an earlier release date. By that time the 
judge would be so out of touch with the case that he would hardly be 
in a position to make a wise decision, My point here is that your pro- 
soil is good in that it introduces some greater flexibility but I would 
iavot even more flexibility than your proposal would permit.” 

(9) “This bill would authorize a judge who imposes a sentence of 
imprisonment of over 1 year to designate the time of parole eligibility 
at less than but no more than the existing eligibility time (one-third) ; 
or he may designate in the sentence ‘that those provisions * * * pre- 
scribing a minimum term of service before a prisoner becomes eligible 
for parole shall be inapplicable.’ Presumably the latter provision 
means that no particular period of time is required to be served before 
parole eligibility, and not that the time of parole eligibility could be 
made greater than the statutory time. 

“We endorse the plan to give relief from the statutory requirement 
fixing parole eligibility at one-third of the term. As Congressman 
Celler’s release points out, ‘It frequently happens that a prisoner is 
ready for release before the statutory minimum of eligibility is 
reached. The sentencing judge has the benefit of the presentence re- 
port, is familiar with local conditions, and any aggravating or miti- 
gating circumstances involved. In cases where he believes that de- 
fendant might respond quickly to the rehabilitation program, the 
proposed bill would give the judge the authority to fix an earlier eli- 
gibility date for release.’ Although the one-third provision in the 
present Federal statute is not illiberal, it would certainly be desirable 
to reduce the minimum term, or preferably, to have no minimum time 
of eligibility. 

“Another form is also available, the pattern provided for in the 
Standard Probation and Parole Act (National Probation and Parole 
Association, 1955). Section 12 of the Standard Act reads in part 
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as follows: ‘The court may reduce a minimum term of imprisonment 
at any time before the expiration thereof upon the recommendation 
of the Board and when the court is satisfied that the best interests of 
the public and the welfare of the prisoner will be served by such 
reduction. Such recommendation and order of reduction shall be 
made in open court.’ A similar provision exists in the District of 
Columbia law. 

“Reduction of the statutory time of parole eligibility is preferable 
to the judge fixing a minimum term. For the judge to undertake to 
fix the time of parole eligibility, as well as the maximum time, con- 
tributes toward increasing disparity in sentences. Disparity in sen- 
tences occurs not only in the length of a maximum term, but it occurs 
also in regard to parole eligibility, if judges have the power to fix 
different minimum terms. 

“Subdivision (a) would further provide that ‘the Board may re- 
consider its action at any time in fixing either the parole eligibility 
date or the date of discharge on parole.’ There is no provision in the 
existing statute for the Parole Board to fix eligibility dates, and there 
should not be. Administratively the Board fixes the time of a hear- 
ing, and parole consideration, once parole 1 is denied, is set at a future 
date as the Board determines. But fixing an eligibility date is a statu- 
tory function (or, in a system with minimum terms, judicial) ; it is not 
and should not be the prerogative of an administrative board. The 
function of the Board is not to fix times of eligibility but rather to 
exercise its discretion after a prisoner has become eligible. In this 
view, the word ‘eligibility’ should be changed to ‘consideration,’ or 
other similar language. 

“Subdivision (c) would authorize the Board of Parole, under regu- 
lations as prescribed by the President, to discharge a paroled prisoner 
from further supervision and at any time before the expiration of the 
maximum sentence imposed grant an unconditional discharge which 
shall automatically set aside the conviction. 

“This subdivision undertakes a worthwhile objective, but the method 
proposed is questioned. The goal of setting aside a conviction is one 
which the National Probation and Parole Association endorses, and it 
is a recommendation made by the National Conference on Parole in 
the following words: ‘The court of disposition should be empowered 
to expunge the record of conviction and disposition through an order 
by which the individual shall be deemed not to have been convicted. 
Such action may be taken at the point of discharge from suspended 
sentence, probation, or the institution upon expiration of a term of 
commitment’ (Parole in Principle and Practice, p. 137). NPPA is at 
present preparing a model act to implement this recommendation. 

“The provision for setting aside a conviction should certainly be 
as applicable to persons fined, or placed on probation, as to persons 
serving a term in prison. Even for its limited objective, this bill is 
still inadequate in that it sets aside the conviction only where the 
discharge from parole occurs prior to the expiration of the maximum 
rete There are times when through administrative oversight 

‘ through administrative deliberateness a worthy individual is re- 
euined to complete his term. Such circumstances should not bar 
him from a privilege which is given to another prisoner who may 
receive his discharge just prior to the expiration of the term. In ad- 
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dition, if the concept of setting aside the conviction is a good one, it 
should be available on a more flexible basis, not only w hen there is 
a discharge prior to the expiration of the term, for sometimes the 
appropriateness of setting aside the conviction may be evident some- 
time after the expiration of the term. Some of the State laws today 
have such provisions. 

“The other question in connection with this subdivision is whether 
the setting aside of the conviction should not be a court function. 
We believe that the position of the National Conference of Parole 
that this is a court function is sound.” 


3. H.R. 8923 (extending the Youth Corrections Act) 


(a) Several Federal judges commented concerning this bill in ways 
which recommended a modified approach or raised certain questions 
for consideration, as follows: 

(1) “I am inclined to favor H. R. 8923 bee: ause it expands the area 
of flexibility in review of sentences. In my opinion, however, no one 
age group, but all, should have the benefit of such flexibility.” 

(2) “As to H. R. 8923, it seems to me that increasing the age limit 
for youthful offenders, so as to include any and all under 26 years of 
age, may result in placing too heavy a strain on the facilities under 
the Youth Corrections Act. However, inasmuch as the judge has 
discretion as to whether a defendant shall be sentenced under the 
Youth Corrections Act, probably no great harm would result in in- 
creasing the age limit. I have read a copy of a judge’s letter to you 
and I have had exac tly the same experience he has had as to offenders 
23 and 24 years of age. If I had any suggestion to make regarding 
this bill, it would be that the 26 be changed to 25.” 

(3) “The Federal Youth Corrections Act has worked well in a very 
a sentencing area. There is every reason to extend its cov- 

‘age to youths up to 26 years of age. My further suggestion is that 
Sonsiderstion be given to extending its coverage downward to in- 
clude juvenile offenders, or persons under the age ‘of 18. The sentenc- 
ing of juveniles presents a great problem to a ‘trial judge. Children 
at that formative age often respond quickly and sharply, one way or 
the other, to supervision. Consequently an indeterminate sentence, 
based primarily on that response, is most important in this sentencing 
area.” 

(4) “I favor and would Ps glad to see legislation as proposed by 
this bill become the law. I do earnestly recommend, however, that 
such legislation be made applicable to all offenders under the age of 
26 years. The younger juveniles under 18 are more in need of this 
type. of legislation than are the young offenders from 21 to 25 years of 
age.’ 

(5) “I am wondering whether the enactment of H. R. 8925 * * * 
would be advisable. TI believe that it might impair the value of the 
act to extend its provisions to include defendants beyond the age group 
originally contemplated. If greater flexibility of sentencing or treat- 
ment would be desirable in the cases of other offenders, this objective 
might best be achieved by directly attacking the problems that they 
pose, rather than by diluting the benefits being received by the 
younger age group, which T believe merits special treatment.’ 

(6) “I am frank to admit considerable doubt that the Youth Cor- 
rections Act should be extended to persons up to 25 years of age. It 
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seems to me that this act serves its real purpose when confined to per- 
sons who are really youths, and to eee it to persons who have passed 
beyond that age might nullify the purposes for. which the act was 
passed. If the proce ‘edures of the act are desirable for prisoners of 
more advanced years then we should be frank to say so and to make 
such procedures available to those other prisoners, but we should not 
do so under the subterfuge that persons who are really mature indi- 
viduals are being treated as youths.” 

(7) “With respect to H. R. 8923, which proposes an increase in the 
maximum age limit for youthful offenders from 22 to 26, I doubt that 
very much benefit would be gained by it. I would much prefer to see 
the minimum lowered, so that it would include those who are prose- 
cuted as juveniles. Most of our juveniles are charged with violating 
the Dyer Act. Of course, a very high percentage of them are placed 
on probation, but. occasionally we find it nec essary to confine them. I 
have often wished that they could be committed to the youth author- 
ity. I understand the results under the Federal Youth Corrections 
Act are very satisfactory.’ 

(b) Persons other than Federal judges also commented concerning 
H. R. 8923 in ways which recommended a modified approach or raised 
certain questions for consideration, as follows: 

(1) “The matter of raising the youth corrections age to 26 as called 
for in H. R. 8923 raises the question of whether the principles and 
policies reflected in the Youth Corrections Act should not ultimately 
be extended to all offenders. This certainly seems to be the tendency 
since we first established a special philosophy and procedure for chil- 
dren under 16, then 18, then 21, then 22, and now it is proposed to ex- 
tend it to 26. If there is any implication of diminished responsibility 
I think we may have made a mistake when we extended the special 
procedure beyond the age of 16. On the other hand, if there is virtue 
in the kind of court procedure called for by the Youth Corrections 
Act then I think we must ultimately go the whole way and apply them 
to all offe nders, regardless of age.” 

(2) “* * * T believe that the principle of the Youth Corrections 
Act should be given full expression in the law and extended to all 
adult offenders in ‘usual’ cases. 

(3) “The third bill, providing for an increase in the maximum age 
of those who might be sentenced under the Youth Corrections Act 
from 22 to 26 years, I believe to be sound. However, to be consistent 
with what I have said, I must object to those provisions of the act, as 
it stands now, which give the judges the last word in what the sen- 
tence should be” (wants it in the hands of the Parole Board). 

(4) “It is by no means clear to me that it is wise to increase the 
age limit on the Federal Youth Corrections Act to 26 years, as H. R. 
8923 would do. While a differential mode of sentencing for young 
offenders is desirable, its establishment must surely rest upon a sound 
conception of the age span that reflects some special immaturity. I 
know of nothing to sustain a demarcation drawn at 26 years. And 
while I do not object to the idea of an ameliorated mode of disposi- 
tion for all promising offenders, it must be remembered that to draw 
the line at 26 is to exclude the first offender who is 27 and who may 
also profit from a specialized regime. Hence I believe that the amel- 
lorative purpose of H. R. 8923 ‘would best be furthered by improve- 
ment in the sentencing structure for all offenders.’ 
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(6) “At the present time the Federal Youth Corrections Act defines 
a youth offender as a person under 22 years of age at the time of con- 
viction. This bill would alter the definition by substituting 26 years 
for 22 years. We have endorsed the principles of the Federal Youth 
Corrections Act, and in principle believe that the act should be 
extended as proposed. However, although there has been consider- 
able achievement in institutional treatment under the act, it is not 
known what improvement has been accomplished in sentencing. 
There does not appear to have been gathered enough information 
about the operation of the Federal Youth Corrections Act to know 
all of its effects, or its probable effects if the age level were extended. 
Is it possible that terms of commitment have lengthened under the 
act? If so, has the effect been to favor or retard correctional treat- 
ment? Has there been an increase in disparity of sentences? Has 
the rate of use of probation increased or decreased, under the act / 
These questions, and perhaps others, should be answered by research 
into the results of the Federal Youth Corrections Act to date. 

“In addition, the responsibility and functions of the Youth Cor- 
rection Division should not be increased until the facilities have in 
fact been expanded to take care of them. There would have to be 
major planning for this group before the age is increased.” 

ey) Fy our third bill proposes to ex xtend the Youth Corrections Act 
by increasing the present age limitation to 26 years. If, as you state, 
the operation of the act in its present form has proved successful, 
increasing the age limit would appear to be justified. It may only 
be a question of semantics but I feel that the title of the act is unfor- 
tunate. To keep extending the age of so-called youth to include 
offenders in their twenties and through the age of 25 vears may un- 
duly relieve many offenders of a sense of their responsibility as men. 
Perhaps my view of the proposed change of title, ‘Federal Corree- 
tions Act’ would be more appropriate.” 

(8) “I think that the benefits of the Federal Youth Corrections Act 
can be applied to older prisoners not by extending the age limits of 
that act but by applying the methods and tec hniques found to be of 
help in the administration of that act to older prisoners. I feel that 
25- and 26-year-old persons are not truly youths and that to mix older 
offenders in with 18-year-olds may be detrimental to the truly youth- 
ful offenders.” 


C. Comments Nerruer Suprortina Nor Oppostne tHe LeeisuATIon 
Proposep tN House Jornr Resotution 424, House Jornr Resorv- 
TION 425, AND H. R. 8923 


1. Many of the persons responding to the chairman’s letter preferred 
not to endorse or oppose any of the bills, and their comment applied 
to these proposals as aunit 


(a) Several Federal judges declined to express a definite opinion 
concerning the three bills, commenting as follows: 

(1) “* * * Tam sure that I speak for all of the profession in saying 
that we are gr ateful to you for facilitating the study of this problem 
by the Congress.” 

(2) “I have no comment to make except that I will appreciate very 
much any help you can give me. I never feel quite satisfied with 
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the sentences which I impose, largely, I suppose, because there seems 
to be not much of a standard to guide a sentencing judge.” 

(3) “This problem is of grave importance to every Federal judge 
and I am sure that all of us would welcome any help that we could 
get in fixing standards of sentencing defendants. I have always at- 
tempted to be reasonable and just in sentencing any man to jail and 
have made extensive use of both the Probation Act and the Youth 
Corrections Act. Fortunately in my cases each has worked extreme- 
ly well. Where, however, it is necessary to send a person to jail, I 
have always attempted to fix the sentence at a term which would 
make an offender eligible for parole at the minimum time I felt he 
should serve in jail for the offense committed. 

“I am indeed delighted that your committee is exploring this diffi- 
cult problem and, while I have no specific suggestion to offer at this 
time, I sincerely hope that some method will be devised to prevent the 
great discrepancies in sentences for the same offense disclosed by 
the research contained in your statement.” 

(4) “Ihave your letter with which you enclosed proposed bills hay- 
ing to do with the revision of Federal sentencing procedures. I have 
had no experience as a trial judge and have made no study of the sub- 
jects covered by these bills and feel that it would be presumptuous 
of me to offer any advice or express my opinion as to the wisdom of 
the proposed bills.” 

(5) “I have nothing by way of recommendation which would be of 
any real value to you in connection with your bills dealing with Federal 
sentencing procedure. In the division of our court business, I have 
practically confined myself entirely to civil matters. In fact, I doubt 
that I have sat in more than 1 or 2 criminal cases in the last 10 or 12 
years. Consequently, I am not able to give any very intelligent idea 
of just what is needed. I do know that the disparity in sentences in 
criminal cases is one of the things that causes all of us the greatest 
concern and probably, next to the delay in the administration of justice, 
produces more criticism of the courts than any other shortcoming.” 

(6) “I am loath, individually, to criticize, one way or the other 
legislation which might later give rise to an issue to be decided by this 
court. It has seemed to me that expressions in behalf o the judici lary 
should be submitted through the Judicial Conference of the United 
States, divisional committees of which canvassed the judges of the 
various circuits on many legislative proposals. When we speak here, 
we do so after conference in our Judicial Council so far as the United 
States Court of Appeals is concerned and otherwise through our 
Judicial Conference which includes the district judges. Personal 
restraint therefore is imposed because of the circumstances mentioned.” 

(7) “In this proposed legislation you are touching one of the most 
difficult problems that confronts a judge. It is made difficult because 
there are no two cases involving the same fundamental elements neces- 
sary for wisdom on the part of the court. It cannot be decided by 
remote control; it cannot be decided even by the printed recommenda- 
tion of the testimony. The only standard formula that can be applied 
is the language of the indictment itself which sets up the violation of 
the law of the language of the statute involved. From that point on 

variations affecting every human element on the part of the offender 
must and should dominate the picture. 
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“T have never seen, either as prosecutor or as judge, two cases where 
all the essential elements are the same. This is the reason for a 

variation by judges in sentencing offenders. In my judgment an 
attempt to standardize sentences and evaluate by fixed rules the weight 
of the punishment as if it were a piece of meat on the butcher’s scales 
would be monstrous. 

“There are certain offenses, of course, like evasion of the draft, 
robbing the United States mails by force of arms, and certain offenses 
where the law requires the maximum sentence in the interest of public 
policy. Ordinarily, after trial and the verdict of guilty, the problem 
is what to do with the particular offender. First must be the protec- 
tion of society, and after that what is best for the rehabilitation and 
welfare of the defendant himself. 

“T would never want to pass sentence on any man I have not seen or 
over whose trial I have not presided. Without such an opportunity 
to see the lights and shadows of the case, the strengths and weaknesses 
of the offender, I would feel incompetent, and lacking such knowledge 
I could not have the wisdom to exercise the priestly functions and 
powers of a judge. 

“T know that your committee, under your guidance, will give full 
hearings on this subject and while the academic approach of experts, 
real or assumed, may be necessary yet I believe you yourself (because 
IT do know you) will be mindful that our brother who offends is 
another human soul and must be dealt with as such and not as a piece 
of machinery that has failed to function in all its parts.” 

(8) “I have had very little experience in the matter of fixing and 
imposing sentences in criminal cases, and a am persuaded that I could 
not offer any worthwhile suggestions relating to the problem with 
which you are concerned,” 

(9) “While I feel that present procedures lack adequate standards 
and often result in Jack of uniformity, I have not been able to find 
the time to make a sufficient study of the subject to be able intelli- 
gently to make any concrete or worthwhile suggestions on the subject.” 

(10) “It requires study and consider: ation of all surrounding cir- 
cumstances and first determine what is best for society and second, 
what is best for the youth involved. This is a question that really 
deserves study by Congress as to some method by which probably the 
commission of crime could be diminished. I think your bill ‘with 
reference to youth offenders is good and I only wish that I did have 
time in which to study these matters in an effort to be of some benefit 
toyou. Tregret sincerely that I am not.” 

(11) “There is no doubt that there is a great disparity in sentences, 
but I feel that district judges who are closer to this’ problem, and 
other problems relating to Federal prisoners, on the one hand, and 
parole and prison authorities on the other, are much closer to equitable 
solutions than a circuit judge. Not being an authority in the field, I 
would therefore prefer to rely on the good judgment of these groups.” 

(12) “In this effort by your committee to possibly improve certain 
differences in administration, I prefer to not express advice or correc- 
tion in the Congress, as this responsibility will undoubtedly be handled 


properly when the bills are presented, discussed and made the law of 


the land.” 
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(13) “I have examined these bills, but have no comment to make 
with respect to them.” 

(14) “North Carolina (has), as of course you may know, the 
statutory right of giving a minimum and maximum sentence in the 

same judgment, which has much merit in my opinion, and which 
surely gives those who have charge of one serving a sentence a better 

opportunity to determine the length of time actually to be served, 
gained naturally from the conduct exhibited and the demeanor evi- 
dence: | by the prisoner. I merely recite this fact since we don’t have 

that right in the Federal courts, which could be a matter of study. 

Passing judgment upon an individual has always to me been a serious 
sort of thing, for after all, punishment to the offender as well as the 
protection to soc iety is to be basically considered. The disparity in 
the amount of time imposed is very often difficult to understand, and 
more difficult to explain, and must, as we all know, arise from the 
individual thoughts of the judge pronouncing judgment. Whether 
or not that difference could be taken care of by a reviewing board is 
something that I would not know. I have an individualistic approach 
to all matters I fear, and for that reason I have always thought that 
being the responsible agency I would just assume such and do the 
best I could under all the circumstances. I adhere to the thought that 
one who has the defendant before him and who has the opportunity 
to observe his appearance, his demeanor, his background, his reputa- 
tion, his record, and all other factors involved in his life, is in a better 
position to do justice impartially than any board that might be 
created, and which had for its answer the information that came from 
a reading of a file. 

“These are about the only expressions of opinion that I know that 
I could give and I leave the purposes of the bill(s) to be determined 
on the findings made by those of your committee and the Congress, 
who have the responsibility cast upon them as such. I realize I haven’t 
given you any answer but maybe there isn’t too much answer ot give.” 

(15) “I have read with interest the legislation Sa have proposed 
concerning the sentencing of Federal offenders. I do not think I 
should comment on the bills, however, as the Judicial Conference of 
the United States will no doubt appoint a committee to consider them, 
and will make the committee’s report available to you.” 

(6) Persons other than Federal judges who preferred to remain 
noncommittal concerning the three bills commented : 

(1) “In my opinion, the ee set forth in this proposed legis- 
lation are sound and desirable. I also agree with the reasoning which 
you advance in connection with these bills. One of the greatest diffi- 
culties we face in our work results from inequalities of sentencing for 
the same crime. These inequalities stem from the variable attitude 
among Judges and judicial jurisdictions. I am not qualified to state 
whether or not the bills as they are drawn are proper instruments for 
accomplishing the desirable objectives set forth. * * * The same 
problem exists in all of the States and if the Federal Government 
shows the way I feel that there will be encouragement for the States 
to take similar corrective measures.” 

(2) “I do not feel that [am in a position to advance any suggestions 
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with respect to the proposed legislation at this time, but do express 
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the view that the objectives sought, if achieved, should represent a 
salutary advance in the treatment of offenders.” 

(3) “I should like to make valuable comments on the bills which 
you enclose regarding sentencing of Federal offenders but I feel that 
I am not suffic iently ‘familiar with Federal procedures to make valu- 
able comments.” 


2. Comme md neither supporting nor opposing House Joint lesolu- 
tion 424 (providing for joint institutes and councils) 


Many ee both Federal judges and others, omitted reference to 
or expressed a reluctance to take a stand on one or more of the bills. 
Still others expressed themselves in a manner which could not readily 
be interpreted as either support or opposition to the bills. 

(a) Several Federal judges expressed themselves concerning this 
bill in ways which were difficult to classify as either support or opposi- 
tion to the pr oposal, as follows: 

(1) “With reference to House Joint Resolution 424, which is an 
effort to develop uniform standards and methods for deter mining the 
length of time required for institutional treatment and aimed at a 
correction or improvement over the present plan which produces wide 
disparity in sentences, I cannot express an opinion. It seems to me 
inevitable that there should be a difference in sentences of persons 
who stand convicted of identical crimes. The statistics giving the 
average terms in different districts are of little value. There is a 
great disparity of sentences for identical crimes given by a single 
judge at the same term of court. The sentence given is the result of 
study of the nature and attitude of the defendant, his background, and 
prior criminal record. While the present system leaves a lot to be 
desired I hesitate to make a recommendation for change.” 

(2) “With respect to the establishment of institutes and joint coun- 
cils on sentences proposed in House Joint Resolution 424, I am some- 
what doubtful as to the usefulness of such an arrangement. We all 
recognize the fact that no specific yardstick can be : adopted to apply 
in all cases. The sentencing judge must assume the responsibility of 
disposing of each individual guided by the information given him. 
If the establishment of such groups should result in the formulation 
of something like a scale of punishment to be applied uniformly with 
respect to different types, I am inclined to think that it would be of 
questionable value and might result in a tendency to follow a stand- 
ardized set of rules without full regard for the circumstances of each 

case.” 

“There are so many factors involved that I do not see how it is 
practicable to establish such a set of rules. The individual must be 
considered, the type of offense, the deterring effect, family situations, 
prevalence of like offenses, and other factors associated with each case 
and with each individual involved. 

“T realize that there is an inequality in sentencing but in the last 
analysis it is the problem of the individual judge in each case. If 
a board or commission should be set up to prescribe punishment based 
upon a record in the case, I fear the personal equation would be lost. 

“Please understand that I do not disapprove of the suggestion, but 
it is my thought that, if adopted, careful consideration should be 
given to avoid the consequences mentioned.” 
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(3) “I cannot approve House Joint Resolution 424 in toto, although 
I am heartily in favor of adopting any method that is feasible ‘to 
remove the disparities in sentences without limiting the exercise by 
the sentencing judge of a sound judicial discretion in fixing the 
sentence. 

(4) “The objectives of House Joint Resolution 424 are commend- 
able, but I do not believe that such procedure will solve the problem. 
Some years ago the Administrative Office of the United States Courts 
gathered much data from all the Federal district courts to show the 
wide disparity of sentencing. This voluminous data, showing specific 
cases from every district, was furnished to each district judge, but it 
did not eliminate wide disparity im sentencing. As long as the period 
of actual confinement is determined by the judge, there will be dispar- 
ity in the length of sentence.” 

(5) “I believe that the purposes of this resolution are meritorious 
and worth serious consideration and trial. However, I do not believe 
that the preliminary clause reading : ‘Whereas there is now no agree- 
ment among Federal courts as to the objectives, standards, and. pol- 
icies to be followed in sentencing of Federal offenders which results 
in wide disparity in prison terms, fines, and the use of probation;’ is 
necessary in its present form. Disparity in sentences is not clearly 
established, in my opinion, unless all the facts and circumstances in 
respect to the convicted defendant and the surrounding circumstances 
in regard to the crime committed are fully known and evaluated. I 
do not know of any study of comparative sentences in the Federal court 
which has included a background study of the differentiating fac- 
tors of each sentence. Until this is done, the charge of disparity is not 
persuasive.” 

(6) “As to House Joint Resolution 424, I must say that the hullabaloo 
about differences in various Federal district courts has not impressed 
me overmuch, and I don’t know that there is any harm in having insti- 
tutes and joint councils go into the problem of uniformity in sentenc- 
ing procedures and for considering what cases should be selected for 
observation in diagnostic clinics. I believe the faulty mental health 
is the basic reason for many of our crimes, and the understanding of 
mental-health problems would probably result in the lessening of our 
prison population. 

“As to sentencing a man, however, I do not believe you will find a 
great disparity among the judges. I think most judges, if they see 
that a man’s record is bad and he is a menace to soc iety, will give the 
fellow as much as he can to put him out of circulation as long as he 
can be put out of circulation, whereas a relatively young offender comes 
in with a clean record and that fellow is given a break, many times 
getting probation. 

“T also make it a rule in this district never to discuss with either the 
district attorney or defense counsel in chambers what the sentence 
should be. I refuse to talk with them. If the case is tried, of course, 
I have heard the case and I listen to what both counsel have to say and 
make up my own mind and do the sentencing. If it is before me on a 
plea of guilty, then, of course, I interrogate the district attorney closely 
as to the facts. I do the same with the defense counsel and wind up 
by going into the case carefully with the respondent before pronounc- 
ing what my judgment is. 
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“To conclude, as to House Joint Resolution 424, I think some good 
can come of it. However, I don’t think that any set rule can be suc- 
cessfully established in any attempt to standardize sentences, because 
every case is different and has different angles.” 

(7) “House Joint Resolution 424 merely provides for conferences 
between United States attorneys and other officials with respect to the 
imposition of sentences. The resolution perhaps has some value, al- 
though how much is quite questionable, Eighteen years on the Federal 
bench has taught me that Federal judges are quite set in their views. 
During the past 18 years, I have attended judicial conferences at which 
have been considered such subjects as uniform rules for the district 
judges. Invariably I have found that when a general rule has been 
proposed there are as many reasons as there are judges why such rule 
is not applicable in each judge’s particular district. Generally, they 
come up with the thought that we have peculiar conditions in our dis- 
tricts and the sum total of most of such conferences is that the judge 
has adhered to his general method of doing business.” 

(6) Three persons other than Federal judges, although comment- 
ing on one or more of the other bills, remained silent concerning 
House Joint Resolution 424 providing for the joint councils and 
institutes. 


3. Comment neither supporting nor opposing House Joint Resolution 
425 (providing more flexibility in the determination of parole eli- 
gibility dates) 

(a) At least three Federal judges expressed themselves concerning 
this bill in ways which are difficult to classify as either support or 
opposition to the proposal, as follows: 

1) “I entertain misgivings as to the advisability of the proposals 
contained in House Joint Resolution 425. Except in those rare cases 
where a severe minimum sentence is provided by statute (as in nar- 
cotics cases under the Boggs Act) there would be few instances in- 
deed, in my judgment, where a court would impose a sentence of 
confinement for a period of years, and at the same moment entertain 
the view that likely the offender should be returned to society within 
less than one-third of the period. * * * I consider the requirement 
that a prisoner serve at least one-third of the sentence imposed by 
the trial court to be entirely reasonable. I see no real objection to 
permitting the district judge to provide for relaxing this requirement 
if he elects to do so, though I believe this will be sparingly used.” 

(2) “As to House Joint Resolution 425, some liberalization in the 
present parole prevenese may be warranted, but I am not adequately 
informed to make any concrete recommendations.” 

(3) “I have not been able to form a very definite opinion with 
respect to the advantages which might be gained by the adoption of 
House Joint Resolution 425 which authorizes the sentencing judge to 
fix the maximum release date and also the time when a prisoner 
would be eligible for parole provided the minimum date does not 
exceed one-third the maximum. In fixing the length of a sentence 
under the present procedure, I always give careful consideration to 
the time when the offender will be eligible for parole under the statute. 
In the case of an individual without a serious record, I assume on 
the basis of experience that he will be paroled within a short period 
after he is eligible therefor, and thus compute the time of his actual 
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detention upon this basis. In the case of an offender with a number 
of prior felony convictions, I estimate on the basis of general expe- 
rience that he will not make parole when eligible under the statute 
but will be retained for a longer period and adjudge the sentence 
pronounced upon that basis. In any event, under the proposed statute 
or the present one, it is difficult to assess with accuracy the conduct 
record of the prisoner in the institution and I always assume that 
it will be good. 

“Under proposed House Joint Resolution 425, as I understand it, 
it is contemplated that the sentencing judge in the first instance fix 
the maximum release date and when the defendant should be admitted 
to parole and adjudged accordingly. It seems to me that such deter- 
minations would involve more of a guess on the part of the judge than 
attends under the system I have described under the present law. 

“While I am no expert in the field of penology, I am continually 
impressed by the fact that those who are constantly dealing on a cus- 
todial or supervisory basis with people who are unfortunate enough 
to have become involved in criminal activities, are much more expert 
in predicting the future conduct of such individuals than is a judge 
even with the most complete presentence report. For this reason, 1 
think a considerable area of authority should be reposed in the Parole 
Board for the determination of the release date of persons committed. 
What I have said, of course, should not be taken as objections to 
House Joint Resolution 425, but relate more to its necessity, <A trial 
of the procedure recommended by your resolution would soon develop 
its efficacy or lack thereof, and upon that basis the trial of the plan 
may be warranted. In any event, I am not opposed to it.” 

(6) While two persons other than Federal judges remained silent 
concerning House Joint Resolution 425, one person expressed himself 
in a manner which was difficult to interpret as either support or op- 
position to the proposal, as follows: 

(1) “It is noted that one of your bills would authorize the sentenc- 
ing judge to fix not only the maximum release date but also the time 
when the sentenced offender would become eligible for parole, and 
provides further that the date fixed for parole eligibility shall not 
extend beyond one-third of the total maximum sentence imposed. 
While this bill would eliminate the injustice of requiring a prisoner 
to serve time perhaps long after he has demonstrated that he is a fit 
subject for parole, in some instances it may result in a limitation of 
the parole period where a long parole period may be considered nec- 
essary and desirable. For example: in a sentence of 3 years with a 
time of eligibility for parole release fixed at 1 year, the parole board 
may decide, by reason of the prisoner’s misconduct in the penal in- 
stitution, that he should serve an additional year beyond this parole 
eligibility date. The period of parole supervision could then be no 
longer than 1 year and could be less if the prisoner has earned “good 
time” during the second year of his incarceration. However, while 
the judges are still empowered to fix the maximum term of imprison- 
ment, the bill does create a form of indeterminate sentence and may 
result in more equal justice particularly with respect to time actually 
served by offenders for similar or identical crimes. Whether greater 
equality could be achieved through a truly indeterminate sentence 
system with a parole board making the sole determinations with re- 
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spect to actual time to be served, date of parole release and the term 
of the parole supervision period, will undoubtedly be considered by 
your committee.” 


4. Comment neither supporting nor opposing H. R. 8923 (extending 
the Youth Corrections Act) 

(a) Several Federal judges either declined to express a specific 
opinion concerning this bill or commented in a manner which was 
difficult to classify as either support or opposition to the proposal, 
as follows: 

(1) “With respect to H. R. 8923 amending the definition of a youth 
offender to include all persons under the age of 26 years at the time 
of conviction, I feel that this bill may have considerable merit where 
the court is dealing with a first offender but it is also my view that 
the Bureau of Prisons could more properly pass judgment on the 
wisdom of this amendment as they have conducted studies relating 
to the appropriate age under which a person should be designated 
as a youth offender. I certainly have no objections to H. R. 8923, 
but hardly feel qualified to pass upon the subject with any degree of 
intelligence.” 

(2) “I have not had sufficient experience with the Federal Youth 
Corrections Act to make any suggestions with respect to the proposal 
that its application should be extended to include persons up to the 
age of 26 years.” 

(3) “H. R. 8923 amends the definition of ‘youth offender’ to include 
persons under the age of 26 years at the time of conviction. I am of 
the opinion the courts who have used the Federal Youth Corrections 
Act have found merit in the legislation. However, it is problematical 
whether a youth is still a ‘youth’ at the age of 26 years. It may be 
desirable that the age be extended, but until I have had more experi- 
ence in this particular field I do not feel qualified to make any 
recommendation.” 

(4) “With reference to H. R. 8923, I think that the Youth Cor- 
rections Act will accomplish the most good as to offenders under 22 
years of age. I have had no direct experience with the operation of 
this act. Possibly it may be desirable to extend the application of 
the act in the judge’s discretion to offenders somewhat older. 
Doubtless a better answer to this question can be obtained from your 
proposed institutes and councils.” 

(5) “I am not sufficiently informed upon the operations of the 
Federal Youth Corrections Act to express a helpful opinion con- 
cerning the desirability of extending the age limit from 22 years to 
26 years, as proposed in H. R. 8923.” 

(6) “H. R. 8923 would increase the top age limit for classification 
as a ‘youth offender’ to 26 years. While this would obviously enable 
the district courts to deal with more offenders under the Federal 
Youth Corrections Act. I have not reached a conclusion that such 
an enlargement of the category would be desirable. Section 5013 of 
the Federal Youth Corrections Act requires the Director of the Bureau 
of Prisons to provide facilities for the treatment and training of 
committed youth offenders, and the preceding section (5012) prohibits 
the commitment of a youth offender under the act ‘until the Director 
shall certify that proper and adequate treatment facilities and per- 
sonnel have been provided.’ The enlargement of the maximum age 
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limit for youth offenders to 26 years will greatly increase the potential 
demand upon the facilities presently provided under the act. I am 
informed that a large number of the repatritive Federal offenders 
fall within the age group between 22 and 26. Title 18, United States 
Code, section 5010 (b) authorizes the sentence of a youth offender 
to the custody of the Attorney General for treatment and supervision 
pursuant to the Youth Corrections Act, subject to the limitations 
prescribed by section 5017 (c), or, in the alternative, under sub- 
section (c) of the same section (5010) the court may sentence the 
youth offender for a period in excess of 6 years to similar treatment 
and supervision, subject to discharge by the division as provided in 
section 5017 (d). Subdivision (d) of section 5010 delegates to the 
court the determination of whether or not the youth offender will 
benefit from treatment provided by subsection (b) or subsection (c) 
and, in the event such determination is in the negative, authorizes a 
sentence appropriate to the offense of that which the youth offender 
has been found guilty. I have not had the advantage of becoming 
acquainted with the experience of the Youth Correction Division in 
dealing with youth offenders as presently statutorily defined, nor 
am I aware to what extent the capacity of existing facilities for the 
administration of the Youth Corrections Act is being strained by its 
application within the age group to which it is presently limited. 
Because of my limited experience in the use of the provisions of the 
Youth Corrections Act, I do not feel qualified to express either ap- 
proval or disapproval of H. R. 8923. Such reports as I have received 
from the division of its findings upon observation and study as pro- 
vided in title 18, United States Code, section 5010 (a) have been most 
thorough and complete, and have afforded me great assistance in 
dealing with the youth offenders involved.” 

(7) “With respect to the extension of the Youth Corrections Act 
to persons 25 years and under, I do not believe that I am in a position 
to offer a suggestion. While the Youth Corrections Act was passed 
several years ago, it was not made applicable to this court and the 
other courts west of the Mississippi River until the past few months, 
and in view of that fact I have not had an opportunity to observe 
the results of the act. The theory of it is very good, but I am un- 
familiar as to how it will work out in practice. I am of the personal 
opinion that before it is extended to persons of 25 years and under 
that serious thought should be given to the lifting of the lower age 
limits, because at the present time it is not applicable to many ju- 
veniles since there is a policy of acceptance to no one under, I believe, 
the age of 17. I recently had the experience of trying to give three 
juveniles the benefit of the act, but was advised they were too young.” 

(8) “In connection with H. R. 8923. We would like to see the 
age extended to include youths under the age of 24. We could make 
considerable additional use of the Youth Authority program if the 
age was so extended, and we have found on a number of occasions, in 
the past, cases where the program might have been taken advantage 
of to the benefit of the defendant if the age were so extended. We 
are skeptical of increasing the age to include offenders under the 
age of 26 because of the adverse effect that older offenders might have 
on the younger boys who may be incarcerated with them. It occurs 
to me that, if the age were increased to include those age 25, then 
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serious administrative problems would be encountered at the insti- 
tutions to effect a necessary segregation of the older offenders from 
the younger ones.” 

(9) “I do believe that the Youth Corrections Authority is doing 
good work—at least it would appear so in the short time in which 
it has been in operation—and I would not seriously question the wis- 
dom of extending the age limits subject to its authority, although my 
observation leads me to believe that when men attain the age of 26 
years their attitude toward society has become pretty well fixed and 
there is not much chance that the Youth Authority can do much 
for them.” 

(10) “In reference to House bill 8923, I honestly don’t know. There 
are a few cases where it could be highly desirable to extend the act, 
whereas, in the majority of cases, I think by the time a boy reaches 
22 and needs to be processed by our courts he can hardly be declared 
a youth. I’m afraid I can’t help too much on this.” 

(11) “My experience has not been such as would justify a comment 
from me on H. R. 8923.” 

(12) “As to the bill H. R. 8923, I have certain reservations. The 
addition of 4 full years so as to include persons under the age of 26 
years as youth offenders under the Federal Youth Corrections Act 
seems a pretty big step. Personally I wish that your House Joint 
Resolution 424 would be enacted very promptly and that the institutes 
and joint councils could be set up immediately to consider, not only the 
subjects specifically set forth in the resolution, but also to consider 
the question of the wisdom and necessity of enacting H. R. 8923.” 

(6) While several persons other than Federal judges preferred to 
remain silent concerning H. R. 8923, although they expressed opinions 
on 1 or more of the other bills, 1 person declined comment in the fol- 
lowing manner : 


(1) “This appears to be a highly debatable question, upon which I 
will make no comment.” 


D. Opposrrion TO LEGISLATION 


1. Several replies contained comment opposing the 3 bills as a single 

paabage of legislation, and these expressions of opinion could not 

e convenently applied separately and specifically to each of the 3 
proposals 


(a) Federal judges who opposed the three bills in this way com- 
mented as follows: 

(1) “Any attempt to fix a uniform penalty for given crimes may 
actually create an inequality greater than the one we now have and 
place it beyond the judge’s discretion to correct it. * * * Speaking asa 
chief judge of this district and as the one that has the trial of the 
greater portion of the criminal cases, I would urge that there be no 
particular legislation on the subject further than to arrange through 
the Judicial Conference and the legal publications for an exchange 
of experiences among judges.” 

(2) One judge made reference to the letter from which the above 
quotation was taken, and endorsed the stand of his colleague. 

(3) “* * * The proposed legislation is predicated primarily upon 
the fallacious idea that you can legislate sound judgment into the 
human mind. * * *” 
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(4) “In reply to your letter of September 5, 1957, regarding pro- 
posed legislation to deal with sentencing, I am frankly not in favor 
of any of the bills, except possibly the one that would permit the 
court to fix a lesser parole period than the present statutes call for. 

“As far as uniformity of sentencing is concerned, I do not believe 
that we can ever get much uniformity or that it is desirable. Each 
defendant presents a case different from others, and the special board 
would be no more able to achieve uniformity than the judges them- 
selves. 


(5) “My thinking is that no change should be made which would 
alter the present system. 


“While the problem is at times a vexing one, each case must stand 
upon its own bottom. 

“I do not see how sentences can possibly be standardized. The 
entire background of a defendant in its every aspect must be studied 
with care. Opportunity for such analysis is provided by the pre- 
sentence reports which in my district are prepared with utmost care. 

“While it is true that some disparities in sentencing exist, they are 
not, in my opinion, of sufficient gravity seriously to impair the proper 
administration of justice.” 

(6) “* * * JT cannot find it possible to approve them * * *” 

(7) “My personal view is that the very explanation of House Joint 
Resolution 424 and the explanation of House Joint Resolution 425 
are contradictory, in that the first indicates the value of the sentenc- 
ing judge’s individual knowledge of the presentence report in deter- 
mining other than an arbitrary eligibility for parole; the second, on 
the other hand, is in the interest of uniformity which is the very 
opposite and makes sentencing an act governed by a conference, rather 
than by the sentencing judge exercising independent judgment. 

“I am opposed to the extension of the Youth Corrections Act to 
persons of 25 years of age and under.” 

(8) “Please be advised that I have carefully considered all three 
bills, and find there is no merit in any of them.” 

(9) “We (judges) have the experience. It has no substitute. I 
believe it proper for the Attorney General to suggest to us a similarity 
of sentence when the facts and the individuals and their histories are 
alike. But I believe the judge on the scene is the best qualified deter- 
minor of what it should be. It has the further quality of justice and 
fairness in open court where defense can be deanitl and with probation 
reports by sociologists, who are eminently fair and generally 
sympathetic. 

“For these reasons I believe the judge’s function of original sentence 
should be retained. 

“TI favor every method of research and study available. I favor an 
method whereby prisoners can be more quickly rehabilitated. But £ 
believe that no one can change in present responsibilities of Federal 
judges in regard to sentences, without creating evils and weaknesses 
far more deleterious to the country, than such as may come from dis- 
similarity of results when all other things are equal.” 

(10) “I would be less than frank if I did not say that I am not in 
sympathy with much of the matter contained in this proposed legis- 
lation. After 25 years on the bench, combined with my observation 
generally of matters touching on penal treatment, I am convinced 
that much of the criminal activity in the country today is due to the 
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lenient treatment of criminal offenders and the supposition that they 
are all misguided and unfortunate persons who can be reclaimed to 
a law-abiding life. After all, the purpose of criminal punishment 
is the protection of society and while I have read a great many articles 
and heard a great many discussions over the years on various aspects 
of penology I have never seen one that held this primary object in 
view. All thought on the matter now seems to be devoted to the re- 
clamation of persons who have committed crime. The only concern 
is for the criminal and not for the victims or potential victims of 
his criminal actions. You may naturally deduce that I am of opinion 
that entirely too much sympathy is being bestowed on criminals and 
that what is needed is prompt and severe punishment * * * 

“T will not attempt to enter into a discussion of the matter of dis- 
parity of sentences, which it is desired to correct. Actually, the dis- 
parity is not as great as might be apparent on a mere consideration 
of figures. There are many considerations which justify differences 
in the sentences imposed for the same offense. These relate mostly 
to the individual prisoner. Perhaps some effort should be made to 
bring some of the sentences imposed as to particular offenses closer 
together, but the evil, in my opinion, is not nearly as great as is 
assumed. ‘To attempt to discuss in detail the statistics set out in the 
paper which accompanied your letters would take time which would 
go far beyond the bounds of reasonable response to your inquiries. 

“To sum things up, I might say that, generally speaking, I am 
opposed to the proposed legislation in most of its particulars. My 
view point is that attention should be devoted to a more rigid en- 
forcement of our criminal laws rather than to any impairment of 
their severity.” 

(11) “As to House Joint Resolution 425 and H. R. 8923, all that I 
can say is that I have found no need for the changes these bills would 
provide. 

“With respect to House Joint Resolution 424 providing for the 
holding of institutes and joint councils on sentencing, it is my view 
that the matter should be left for action by the Judicial Conference 
of the United States rather than by resolution of Congress.” 

(12) “I have made a study of the bills and must frankly state that 
I am of opinion that they will not correct the evil which assuredly 
exists. I would oppose H. R. 8923. It is my view that when a person 
reaches the age of 26 years he is no longer a youth but a matured 
person. I would disapprove of the two joint resolutions as ineffective 
for the purpose intended. 

“Tt is my belief that uniformity in sentencing is beyond human 
possibility. 'The most we can hope for is to approach that purpose 
as adequately as is possible in view of the limitations of men as we 
know them. It would be hopeless to expect 330 district judges to 
agree upon a proper sentence in any criminal case.” 

(13) “I have presided at criminal trials in both State and Federal 
courts for more than 27 years continuously last past. It has been 
my experience during all this time that no two cases are identically 
alike. The basic differences in cases involving the same offense arise 
primarily, first, because of differences in backgrounds as between 
defendants, and second, because of differences in the degree of in- 
volvement in the offenses with which various defendants are charged. 

“The differences between individuals occur fundamentally in men- 
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tal ability, moral character and physical condition, and frankly, I 
have had no two defendants stand before me in all these years whom 
I would consider as identically alike in all respects. The differences 
in the degree of involvement in the offense charged occur, for example, 
in the circumstances under which the motive for the crime had its 
genesis, any acts of aggravation or mitigation in the actual commis- 
sion of the offense, the w illingness of the , defendant to cooperate with 
law-enforcement authorities, and many other factors too numerous 
to detail. 

“Frequently there is a seeming disparity between sentences given 
by different judges for the same offense, or even between sentences 
given different defendants by the same judge for the same offense, 
but if all the facts in any two cases being compared were as well 
known to the critic or the statistician as they are to the trial judge, 
the justification for the difference would be readily apparent. 

“In my opinion great discretion in the matter of sentencing must 
remain with the committing judge to accomplish, as nearly as hu- 
manly possible, the ends of justice and to avoid the perpetration of 
severe injustices. Under the new Narcotics Act, for example, which 
provides for a minimum sentence of 5 years, I had had cases in which 
the defendant was nothing more than a victim of those higher up in 
the narcotics traffic, but the mandatory minimum sentence foreclosed 
the consideration of extenuating circumstances, if any, and in my 
opinion has resulted in the imposition of unnecessarily harsh penalties 
in some cases. I do not mean by this to infer that violators of the 
narcotics laws should be dealt with any less vigorously than other 
offenders. I am only citing this as an example of how curtailing the 
discretion of the trial judge can bring about possible injustices, re- 
gardless of the type of offense involved. 

“The most serious and solemn duty of a judge is that of taking 
away the liberty of a fellow citizen. The conscientious judge sen- 
tences a defendant only after being completely informed of the his- 
tory of the defendant from birth to date by an exhaustive presentence 
report by a competent and reliable probation officer. In addition, to 
this problem the judge brings his own experience in all phases of 
human activity. Wrongdoers are rehabilitated when possible, ob- 
ject lessons provided as a deterrent to others, and adequate punish- 
ment given where necessary to protect the interests of society, all to 
the end that at one and the same time the rights of individuals are 
protected and the ends of justice with respect to society as a whole 
are achieved. 

“In summary, I find nothing in my experience as a Federal judge 
which would justify my advocating any change in the procedures now 
followed in the sentencing of defendants in criminal cases.” 

(6) Persons other than Federal judges did not oppose new legisla- 
tion in the areas covered by the three proposals. However, several 
recommended modifications of these proposals or preferred other ap- 
proaches. Their comments are found elsewhere in this document, 
under appropriate headings. 


2. Opposition to House Joint Resolution 424 (providing for joint 
institutes and councils) 


(a) Federal judges who opposed this bill commented as follows: 


_(1) “I am unable to see that any worthwhile benefit would be de- 
rived from legislation proposed by this joint resolution. District 
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judges are individualists.. Each has his own ideas about the adminis- 
tration of justice, and while he wants to learn, he doesn’t like to be told 
how to run his court * * * Furthermore, I feel that the bill assumes 
a condition in the administration of justice that does not, in fact, 
exist. Moreover I always have been, and still am, opposed to the 
Department of Justice having any say in the dispensing of justice by 
the court. As you probably know, there has been a great deal of 
agitation along this line in the past.” 

(2) “I am not so sure that the provision for a series of institutes 
and joint councils is a practical one. I think the idea might work out 
but for the fact that district judges in particular are usually so over- 
worked that it would be difficult for them to find time to attend such 
meetings. Furthermore, I fear that those judges who might need the 
enlightenment which such meetings would afford probably would be 
the ones that could not find time to attend.” 

(3) “* * * It certainly appeste that in the matter of ‘sentence 
imposition’ we are in the trackless desert of criminal law and practice. 
But, frankly, I have not been able to come up with any plan to eliminate 
the discrepancies in length of sentence imposed. The trial judge is 
peculiarly fitted to impose the sentence in the first instance and it 
would, in my opinion, be unwise to permit a second authority to ‘second 
guess’ him on the nature of the sentence. So, at the risk of being 
classed as a ‘die hard,’ I am generally opposed to any plan for ‘second 
innings’ on this score, even though I fall into the ‘lenient judge’ class 
according to statistics.” (But favors House Joint Resolution 425 and 
H. R. 8923.) 

(4) “* * * particularly, I do not like House Joint Resolution 424. 
It seems to me that its ultimate objective is to nibble away at the 
judiciary and put more power in the hands of untouchable adminis- 
tration people. Perhaps I do not use what power I have too wisely, 
but I think that any time you weaken the judiciary as an institution 
you do the country a disservice.” 

(5) “* * * House Joint Resolution 424 simply provides for a 
medium between the Federal judges, the United States attorneys, pro- 
bation officers, and other Federal officials, in order that they can en- 
deavor to make sentences as uniform as possible * * * I personally do 
not see how uniform procedure could be fair as the facts of each case 
are different. I have serious doubts of anything beneficial resulting 
therefrom.” 

(6) “Although there is a good deal to be said on both sides of this 
vexatious problem, it is my opinion that the trial judge is better able 
to impose sentence than institutes and joint councils on sentencing 
or than the appellate judges. I think the responsibility for imposing 
sentence, admittedly a very grievous one, should be his alone. No 
set of criteria or allegedly uniform principles, nor any cold, printed 
record, could possibly substitute for the day and face to face experi- 
ences of the trial judge. The infinite variety of subtleties and dis- 
tinctions which confront a trial judge can never adequately be 
translated into rigid or uniform standards. 

“This is not to say that the judge should remain without any help 
or guidance. I get a good deal of valuable guidance from the pre- 
sentence reports and from my conferences with members of our pro- 
bation staff. I have also received an extremely valuable little book 





erraner en 








FEDERAL SENTENCING PROCEDURES 101 


entitled “Guides for Sentencing” just published by the Advisory 
Council of Judges of the National Probation and Parole Association. 
Anything that would keep the trial judge advised of the sentences of 
other judges in substantially similar cases would tend to have a con- 
structive result. I believe the probation officers perform this service 
now but perhaps regular circulars, distributed by the Administrative 
Office to the judges and prepared as aids in sentencing, might be more 
desirable.” 

(7) “I am not in favor of House Joint Resolution 424 providing 
for a series of institutes for the study and formulation of standards 
for sentencing. In my view the Chief Justice of the United States 
already has adequate authority to summon such judicial conferences 
as may be appropriate. Mixed meetings of judges, prosecutors, and 
members of the bar may on occasion be desirable, but I do not favor 
institutionalization of such proceedings through acts of Congress.” 

(8) “While it may sound well in theory to suggest conferences and 
councils for the exchange of information with respect to factors bear- 
ing upon sentence, it seems to me that this is far too haphazard a 
solution. Indeed I doubt that most of the Federal judges would 
have time for it as the great majority of them are doing about all 
they can do now. Furthermore, no matter how much time is spent 
on educating individual judges, you will still have the extremes de- 
pending upon the outlook of the particular judge to such cases as 
income tax violations, narcotic violations, or whatever. As you know, 
there is considerable jockeying around * * * in order to bring the 
case on for plea before a judge who is thought to be lenient generally 
or lenient with respect to the particular offense in question.” 

(9) “With respect to House Joint Resolution 424, I have not been 
in favor of creating such commission as this resolution provides for. 
Many economic and social conditions exist in the various sections of 
the country, of which I think the sentencing judges are conscious. 
I realize that uniformity is lacking in the length of sentences imposed 
by judges, but it does appear to me that the question can best be 
reached through parole. 

“There are times when local conditions prompt a judge to impose 
a much heavier sentence than might be imposed in another section 
of the country. Just as an example, stealing and forging Govern- 
ment checks a few years ago developed into a ‘racket’ in many of the 
large cities, especially Kansas City. It was only through the imposi- 
tion of rather severe sentences that we were able to break it up, and 
it is now ata minimum. The same was true with narcotic cases which 
were unfortunately confined to a particular group of people. It was 
through lengthy sentences that we have reduced it to a minimum. 

“T have always been an advocate of the theory that the penalty to 
a very large degree should fit the individual, taking into considera- 
tion motives, criminal intent, deliberation, and many other elements. 
In other words, each judge faces a practical problem, presented by 
the particular individual and case.” 

(10) “I am of the opinion in regard to this proposed bill that a 
study committee for the education of district judges relative to their 
objectives and policies in the sentencing of criminals would (not) 
be of great value. I do not feel that it would be in any way possible 
to establish ‘standards’ which could be used in the disposition of 
criminal cases. The imposition of sentence upon a convicted criminal 
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is an arduous task which I would be pleased to forego. I am sure 
that this view is shared by all district judges and all other trial-court 
judges. 

mi t has been my observation that the judges with whom I associate 
devote much thought to the proper sentence to be imposed in each 
criminal case. Each of us recognizes that he is not infallible. How- 
ever, we are dealing with individual human beings who cannot be 
specifically categorized so that one can say that a specific standard 
sentence should be applied to this criminal and a different standard 
sentence to another criminal. 

“T feel that much of the disparity in sentencing arises out of an out- 
moded idea that ‘punishment’ as such should be considered in the 
imposition of sentences. 

“In connection with this bill I would like to take part in any meet- 
ing relative to eliminating the disparity in sentences. Perhaps my 
basic reasons for objection to this bill could be explained by my atti- 
tude toward House Joint Resolution 425.” (Wants completely in- 
determinate sentence.) 

(11) “This bill, as I understand it, sets up institutes and joint coun- 
cils on sentencing. I see no objection to this method of securing a 
wider agreement on sentencing of prisoners. However, I have consid- 
erable doubt that the bill, though laudable in purpose, will accomplish 
very much or is even necessary. As to the latter, we have judicial con- 
ferences. Discussions on this topic very often have been and can very 
well be presented at the conferences. Of course, as everyone is aware, 
disparity in sentences arises primarily because of the difference in 
viewpoint of respective sentencing judges. A moderate sentence to 
one judge may mean 1 year in prison and to another 5 years. Human 
nature being what it is, it seems doubtful to me that very much can 
be accomplished under the bill. The judges are constantly receiving 
literature on this subject. Just recently a very good work entitled 
“Guides for Sentencing,” published by the Advisory Council of 
Judges for the National Probation and Parole Association has been 
presented to all the Federal judges. Chief Judge Bolitha J. Laws is 
very much interested in this association and the material presented is 
certainly appropriate to the subject. Thus it seems to me that there 
are enough organizations at present engaged in exploring this field 
and therefore the proposed bill is not required.” 

(12) “I do not favor the enactment of House Joint Resolution 
424, as I see no occasion for the creation of the institute when the 
uniformity of sentences could be made the prime question for consid- 
eration at the conferences held in each of the 10 appellate circuits, 
with recommendations to be made by each conference to the Federal 
conference comprised of the Chief Justice and the chief judges of the 
various circuits.” 

(13) “With reference to House Joint Resolution 424, I do not think 
the administration of justice will be improved by its passage. The 
trial judge, after a full report from his probation officer, is the only 
person in a position to determine what the sentence should be and to 
render it. I feel that the fact that sentences are not uniform is not 
such an evil as to warrant any inroad of the trial judge’s ultimate 
power of sentence.” 

(14) “House Joint Resolution 424 authorizes the establishment of 
institutes and joint councils on sentencing for the development of 
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‘objectives, standards, procedures, and policies to be followed in the 
sentencing of persons convicted of offenses against the United States.’ 
While it may be desirable that sentences throughout the country be 
more uniform, it has been my experience over the more than 18 years 
that I have been on the bench that institutes and councils do not ac- 
complish very much and they cost the Government a great deal of 
money.” 

(15) “I am opposed to House Joint Resolution 424, because it is my 
opinion that there is no such thing as a uniform sentence. Even a 
judge cannot impose uniform sentences in his own court. Every de- 
fendant is a different personality with a different background. The 
sentence to be imposed depends upon the facts in the case and the facts 
in every case are different. The establishment of institutes and joint 
council on sentencing, as suggested in your resolution would be useless 
expenditure of Government funds, in my opinion.” 

(16) “I would not favor enactment of House Joint Resolution 
424 * * * 'The problem of disparity in sentences is, of course, age old. 
As long as there is disparity among defendants, and an even greater 
disparity among the various circumstances surrounding the commis- 
sion of like offenses, there will be, of necessity, a consequent disparity 
in the sentences meted out.” 

(17) “With respect to the third bill which deals primarily with uni- 
form standards in sentencing procedures, it may be that joint meetings 
or institutes attended by other Government officials would be of help, 
but I am not particularly disturbed by the fact that sentences are not 
uniform. There are, of course, instances where the sentences appear 
to be out of line, but I do not believe that any law will prevent this. 
Each defendant must be dealt with separately, taking into considera- 
tion, in my opinion, his personal background and the interests of the 
community as a whole. Judges, of course, differ, as do other people, 
and some, of course, have their pet peeves, but when we take from 
the sentencing judge the final right to set a sentence and place that in 
an appellate court, you, in effect, make what is little more than a 
master out of the judge in a criminal case. You will find, I am sure, 
the same pet peeves with the appellate judges, but possible more uni- 
formly because they are looking at a cold record and may undertake 
to set up certain standards which, in my opinion, will serve no purpose 
other than to—at the expense of the first offender—help in many 
instances the habitual criminal. 

“No perfect plan can in my opinion be devised, and while I am sure 
that the one we have is subject to criticism in many instances, I think 
that taking away from the trial judge the right to sentence, which in 
effect you do when appeals are permitted in sentencing, will bring 
about a situation which will be no better and may well be worse than 
the present situation, and will in addition mean that additional 
appellate judges will have to be appointed, because I know of few 
sentences imposed which meet with the approval of both the defendant 
and the prosecution.” 

(18) “House Joint Resolution 424 presents a problem that is age 
old and no solution is apparent at the moment. The matter of im- 
position of sentences may vary widely but no more so than the discus- 
sion stage of the subject. I feel now, as I have always felt, that the 
proper approach to the matter of just sentencing is the selection of men 
for the bench who have a wide background in all fields of the law 
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rather than to be drawn from areas which are entirely unrelated to the 
criminal law. For that reason, I feel this proposed legislation would 
serve no useful purpose.” 

(b) Two persons, not Federal judges, expressed doubts concern- 
ing House Joint Resolution 424 as follows: 

1) “Inequality and disparity of sentences is a problem every- 
where not only as between diverse geographical areas but also as be- 
tween individual judges where a multiplicity of judges are charged 
with the administration of justice in a single geographical area. 
Therefore, it is found that some judges are described as being ‘tough’ 
and others are referred to as ‘soft.’ It appears to me that this situa- 
tion will prevail as long as discretionary powers to fix the terms of 
sentences are vested in the judges. While institutes and joint councils 
may be helpful and could result in the development of sentencing 
standards, it is doubtful whether uniformity of sentencing procedures 
can be achieved through a complete dependence upon voluntary ad- 
herence to the standards established by such institutions or councils. 
As the judges differ from each other in personality, cultural back- 
ground, social background, personal experiences, deep-rooted convic- 
tions with respect to certain crimes and particular types of offenders, 
and in their personal theories concerning rehabilitation and punish- 
ment, so will the sentences imposed by them differ even as to offenders 
charged with identical crimes.” 

(2) “This resolution provides for the establishment of institutes 
and joint councils to develop standard procedures and policies to be 
followed in the sentencing of persons convicted of offenses against the 
United States Government. It is believed that the end sought 
through the establishment of such institutes and joint councils could 
be realized with less expense by utilizing the agencies already in 
existence.” 


3. Opposition to House Joint Resolution 425 (providing more flexi- 
bility in the determination of parole eligibility dates) 

(a) Federal judges who opposed this bill commented as follows: 

(1) “I see no need for this legislation. A prisoner should serve at 
least one-third of his sentence imposed by the sentencing judge. 
Otherwise the sentencing judge should have imposed a different 
sentence. After serving one-third of the sentence imposed, however, 
the prisoner’s eligibility for parole should be in the hands of persons 
more familiar with the pisoner’s response to supervision that the 
sentencing judge would ordinarily be.” 

(2) “House Joint Resolution 425, in my judgment, would be of little 
value to anybody. Most of the judges would designate in the sentence 
imposed a minimum as provided in section 4202.” 

(3) “I see no advantage to House Joint Resolution 425. In every 
case a sentence is imposed with the thought in mind that the de- 
fendant might be paroled after serving one-third of his sentence. If 
it is necessary to sentence a defendant surely it is necessary for him 
to serve one-third of the sentence to obtain the necessary training 
before permitting him to return to society.” 

(4) “I would be against this bill because if the court felt that a 
prisoner could be rehabilitated before he had served one-third of his 
sentence, it could give him a lighter sentence in the first place, or give 
him probation.” 
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(5) “Judges are in no position to determine what the future conduct 
of a prisoner will be. The sentences they impose are and should be 
based upon the information they have before them at the time of 
sentence. If a judge then believes a prisoner worthy of immediate 
parole he can place him on probation then and there. He does not 
need the proposed legislation to implement his judgment. If he does 
not think a prisoner should be eligible for immediate parole and the 
time for such eligibility is to be determined by the prisoner’s future 
acts and development, then I can see no good reason why the judge 
should be given the power to speculate as to the future. The job of 
determining when parole should be granted, where it depends upon 
conduct and rule observance, should rest entirely with the Board of 
Parole. That Board has access to the information necessary for 
proper determination. The sentencing judges do not. I do not believe 
they should be asked to guess as to the future conduct of persons whom 
they sentence. I therefore believe that the proposed legislation, House 
Joint Resolution 425, would result in greater disparity in sentences, 
more inequity and greater difficulty than now exists * * *. If the 
necessity of having to serve one-third of a sentence before becoming 
eligible for parole is too harsh, and it well may be, I would recom- 
mend an amendment reducing that to a lesser period or abolishing it 
entirely. In other words, I would recommend a uniform reduction of 
the period for parole eligibility rather than the haphazard one pro- 
vided for in the joint resolution, which would be subject to the in- 
dividual whim, predilections, and guesses of the sentencing judge.” 

(6) “I do not favor House Joint Resolution 425 authorizing the 
judge at the time of sentence to fix an earlier date when the prisoner 
shall become eligible for parole, instead of the one-third period 
now fixed by statute. I know that I have always taken into con- 
sideration, and I am quite sure all other Federal judges do, in im- 
posing sentence, the fact that the prisoner will be eligible for parole 
at the expiration of one-third of the sentence imposed, which means 
that the judge is powerless to commit a defendant for more than one- 
third of the sentence he imposes. 

“T do not have the figures available, but my recollection is that the 
last time I looked at them some years ago they showed that very 
few prisoners were paroled at the expiration of one-third of their 
prison sentence. In fact, very few appeared to have been paroled at 
less than one-half of their prison sentence. So why bend the law to fit 
the rare case, if any exists, where the prisoner should be paroled be- 
fore the expiration of one-third of his sentence? Such a case could 
be taken care of by amending the law to permit the Parole Board to 
request reduction of sentence as suggested in item No. 5 of your mimeo- 
graphed enclosure. Moreover, the preamble of House Joint Resolu- 
tion 425 recites things which I do not think are borne out by expe- 
rience, for instance, ‘that respect for administration of criminal laws 
and the protection of the public ean be promoted by fair and consist- 
ent sentencing of prisoners convicted of offenses against the United 
States punishable by imprisonment for more than 1 year.’ Of course 
no one can quarrel with the statement that all sentences should be 
fair. But the idea of consistency which seems to permeate public 
thinking at the present time is that the sentence shall be ‘consistent’ 
with what the criminals think. You just can’t please them. If by 
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consistency is meant that every bank robber should have identically 
the same sentence, I do not think that idea of ‘consistent’ sentencing is 
the answer to crime.” 

(7) “The only observation that I have to offer as to the recommenda- 
tions to which you refer is this: I do not favor any restriction upon 
the Parole Board such as you suggest; in many cases the court con- 
siders in the imposition of the original sentence the time when the 
defendant will become eligible for parole, and if that time is to be 
shortened by congressional action, then to some extent at least the whole 
sentencing caaaudere will have to be reconsidered.” 

(8) “I should be opposed to House Joint Resolution 425 because in 
my opinion it opens the way for even wider disparities in sentences, 
depending too greatly upon the subjective reactions of individual 
district judges.” 

(9) “For 20 years I have sentenced defendants in Federal court; 
and prior thereto I was a State judge for 614 years, and as such sen- 
tenced all defendants who entered a plea of guilty. (Under our State 
law, the jury fixes the sentence when they return a verdict of guilty.) 
I freely confess that I have never been certain that I gave a proper 
sentence in any case. 

“Originally, in my own experience, the prevailing concept was that a 
person convicted of crime should be punished. The prevailing concept 
now, as it appears to me, is to minimize the concept of punishment and 
emphasize the idea of reformation or rehabilitation. The difficulty 
from the sentencing judge’s viewpoint is to find a proper balance be- 
tween the two concepts. I do not believe that we can abandon the 
concept of punishment. 

“The sentencing of a defendant in a criminal case, has under our 
judicial system, been considered a judicial function. So long as judges 
in Federal courts sentence the defendant, there will be, in my opinion, 
from a statistical standpoint disparity and lack of uniformity in 
sentences. But I must add that, in my opinion, statistics alone do not 
present a true picture. For a true picture, the background of the | 
defendant and the conditions under which the crime was committed | 
must be shown. 

“I am opposed to the bill which would ‘permit judges to waive pres- 
ent statutory requirements on parole eligibility.’ ” 

(10) “I do not favor the passage of Joint Resolution 425 at this 
time. In particular, I should seriously object to that part of section 
4208 (c) of House Joint Resolution 425 which provides that the un- 
conditional discharge of the prisoner, ‘shall automatically set aside the 
conviction and the Board shall issue to such parolee a certificate to that 
effect.’ Such a provision would result in a situation where certain 
offenders would have their convictions set aside, while others would 
have no recourse but a Chief Executive’s pardon.” 

(11) “This bill permits the sentencing judge to fix an earlier date 
when the prisoner shall become eligible for parole, etc. I believe there 
is a wide difference of opinion among the Federal judges as to whether 
a judge is in a better position to suggest a parole date than the ex- 
ecutive department acting through the Board of Parole. My view is 
that parole should remain a matter of Executive clemency. It is, of 
course, true that before sentence is imposed, a full report from the | 1 
Probation Office is obtained and the United States attorney presents 
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all matters pertinent for consideration. The judge has the prisoner 
before him. Nevertheless, to suggest that a judge can at the time of 
sentence forecast a designated future date when a prisoner’s rehabili- 
tation makes him eligible for parole, is to assume that a sentencing 
judge has the sagacity, which I for one do not possess. I think a 
yrisoner’s eligibility for parole can best be judged by those who have 
Ga under observation aft ter the sentence.” 

(12) “While House Joint Resolution 425, authorizing the court in 
sentencing a prisoner to fix an earlier date when the prisoner shall 
become eligible for parole, may be an effective way of dealing with 
the problem, I am not presently convinced that it is practicable.” 

(13) “I do not favor House Joint Resolution 425. This resolution, 
if enacted into law, would presuppose that the court in sentencing a 
prisoner could somehow know that fitness for parole would develop 
earlier in some prisoners than in others.” 

(14) “I am opposed to House Joint Resolution 425. It is my 
opinion that the sentencing judge should not even consider the matter 
of parole at the time sentence is imposed. It should be his objective 
to fix a sentence thought to be appropriate under all circumstances, 
and the discretion with respect to parole should be exercised exclu- 
sively by the executive branch of the Government.” 

(15) “With reference to House Joint Resolution 425, I feel that it 
gives the Parole Board too much power and I particularly object to 
section 1 (c) which authorizes the Parole Board at any time before 
the expiration of the maximum sentence imposed to unconditionally 
discharge a parolee and which further provides that such uncondi- 
tional discharge shall automatically set aside the original sonyACon 
and the parolee shall be given a certificate to that effect. I do not 
feel that such a provision is necessary for the rehabilitation of pris- 
oners nor do I feel it to be in the public interest.’ 

(16) “I’m not very much in favor of House Joint Resolution 425, as 
I think the present law works quite all right. The judge has control 
of the length of time of the sentence; he knows that if it is over 180 
days the parole authorities may release after the expiration of one- 
third of the time and, therefore, it has been my practice, in the greatest 
majority of cases, on the parole recommendations filed by the United 
States attorney to make no comment or recommendations whatever 
but to allow the parole authorities to have a free hand.” 

(17) “As to House Joint Resolution 425, which proposes to give the 
Board of Parole the right to review sentences and to change the period 
when a prisoner is eligible for parole, I feel that this is likewise an 
undesirable move. While it may be granted that there are wide 
variations in the sentences imposed upon offenders for the same 
offenses and these variations are reflected in statistics, it does not 
necessarily follow that the sentences given were improper either as 
being too severe or too lenient. As I see it, the duty of the judge in 
imposing sentence is to make a study of the case and attempt to make 
the sentence fit the individual as well as the offense. There are many 
factors to be considered, and before sentence is imposed I obtain all 
necessary information on the prisoner and his crime from the prosecut- 
ing officer and through the agency of the probation system. Upon 
this information I attempt to impose a sentence which will be appro- 
priate, taking into consideration the duty to protect the public, the 
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duty to rehabilitate the offender, other circumstances relating to the 
status of the offender, and his own attitude toward society. 

“T do not think that a board reviewing these sentences could have 
the same appreciation of the factors involved that the judge had when 
the case was tried and with the prisoner, his lawyer, and friends im- 
mediately before the court for interrogation. Nor could the board 
have the feeling of the community with regard to the offense charged. 
By this I mean that in some communities the consequences to the public 
of certain offenses are more serious than such consequences would be 
if the same crime were committed and tried in another community ; 
and a more severe punishment would be necessary in the former case 
in order that the punishment might fit the crime and properly act as a 
deterrent.” 

(18) “I am opposed to the resolution, designated as section 4208 (c) 
and particularly that portion thereof empowering the Board of 
Parole to set aside a conviction. This provision in reality purports 
to vest an administrative body with judicial functions. I am aware 
of no precedent for such procedure and deem it extremely unwise to 
mix judicial and executive functions. The effect of this proposal is 
to nullify at one fell swoop the determinations arrived at by the court 
and jury or by the judge, presiding without a jury. The public is 
entitled to be kept informed of the backgrounds of transgressors, 
especially when, acting in the capacity of employers, they have for 
consideration applicants for positions of trust. Furthermore, the 
aforesaid provision would confer upon the Parole Board broader 
powers than are now possessed by the President of the United States 
and governors of States, exercising pardon prerogatives. A pardon 
is an act of grace, exempting an individual, on whom it is bestowed, 
from the punishment imposed upon conviction, but it does not result 
in setting aside.or vacating the judgment of conviction. (See peti- 
tion of De Angelis, 139 F. Supp. 779.) 

“The resolution itself is objectionable and in my opinion would 
create greater evil than that which it seeks to overcome. There is an 
indicated failure to properly evaluate the functions of the court and 
of the Parole Board. In considering the length of sentence, the 
judge is charged with the responsibility of punishing the defendant 
for his crime, bearing in Arti the deterring factors and the protec- 
tion of society. He also is aware of the fact that, under existing 
section 4202 the defendant must serve at least one-third of the term 
po erate There is no necessity for an amendment, empowering a 
judge to lessen that one-third period. For instance, if a judge felt 
that a 3-year term were warranted, but felt that the defendant should 
be eligible for parole in less than a year, he would shorten the sentence 
so as to make that possible. Whatever factors occur after sentence, 
such as good behavior, and so forth, should not be permitted to affect 
or reduce the one-third fixed period of incarceration, which is the 
punishment meted out for the commission of the crime.” 

(19) “I donot favor House Joint Resolution 425.” 

(20) “As to permitting judges to vary the permissible parole period, 
I am very much against it. Difficult as it is to determine sentence, I 
believe it would be far more difficult for a judge, in advance, to deter- 
mine as to any particular defendant, how long it may take him to 
respond to treatment. I think the various judges, myself included, 
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would be forced, at least in the great majority of instances, to follow 
whatever pattern seemed best to their individual philosophy—either 
stick to the old system, always leave it to the Board, leave it to the 
Board after 1 year, and so forth. Parole, particularly in advance 
is not the judge’s job. I feel sure that any bill like this would result 
in one more serious opportunity for unequal sentencing procedures, 
You would then have unequal parole eligibility periods, and, I believe, 
with no substantial rational benefits, 

“As to one-third of the sentence being too long a time before quali- 
fying for parole, I am not able to speak. Frankly, it seems like a short 
enough period to me, if judges are going to have an appreciable say 
about sentence. In our State court it is two-thirds. If there is really 
a substantial problem about one-third being too short, I wonder if it 
isn’t in the cases of judges who give what might be thought of as too 
long sentences to begin with. If so, are these the judges who would 
look favorably on earlier parole? Irrespective of this, I am opposed 
to this increase of the duty, or, for that matter, prerogative, of the 
sentencing judge, for the reasons previously stated.” 

(21) “As to House Joint Resolution 425, the writer is unalterably 
opposed to the adoption of subsection (a) of the proposed section 
4208, title 18- In the first place, this would add greatly to the already 
overburdensome amount of mail which the trial judge receives from 
the defendants within the 60-day period under Rule 35: Federal Rules 
of Criminal Procedure. Although that rule merely provides for the 
reduction of a sentence after it is imposed, it is inconceivable to think 
that a defendant would not avail himself of the privilege of writing 
the sentencing judge beseeching him to amend his sentence as to pro- 
vide an earlier parole eligibility date. Should the judge in the initial 
disposition include in his pa fhe that the provisions of section 
4202 prescribing a minimum term of service before eligibility for 
parole shall be inapplicable, one would be naive to think that the de- 
fendant would not make some effort within the 60-day period to have 
the judge amend his sentence so as to fix an early parole eligibility date. 

“Under subsection (a) as proposed, if the trial judge should fix a 
parole eligibility date, it is mst likely that the defendant would not 
only attempt to have the date moved forward, but as an alternative, 
would request the court to strike the eligibility date entirely so as to 
enable the Board of Parole to grant parole as it may see fit. In short, 
subsection (a) can only lead to a flood of requests from the defendant, 
his family, or legal representative. One need only take a glance at 
the amount of mail this court has received under the present system 
to arrive at the conclusion I mention.” 

“In addition to the foregoing, at the time of sentencing, even with 
the help of a complete presentence report, a trial judge is in no position 
to make a determination as to the progress the defendant will make 
after being institutionalized. The factors entering into such a ques- 
tion are too numerous to set forth. Such discretion should be left en- 
tirely within the control of the Board of Parole.” 

(22) “TI do not favor House Joint Resolution 425, which would au- 
thorize a sentencing judge to fix an earlier parole date than that pro- 
vided under title 18, United States Code, section 4202. I fear that the 
suggested procedure would be misunderstood, both by the offender and 
the public, to mean that release at the earlier date is a matter of right 
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rather than privilege. My feeling in this regard is influenced by the 
practical operation of the Colorado law which requires the imposition 
of a minimum and maximum sentence. As applied, no doubt because 
of financial and personnel limitations, the result has been that the 
authorities, the offenders, and the public accept and treat the minimum 
sentence as automatically applying to determine the parole release 
date. This removes, in part at least, the incentive to good institutional 
conduct and personal rehabilitation which should exist if the offender 
recognizes parole as a privilege to be earned. 

“The success of the parole system requires supervision after release. 
Easy parole often fails to the rehabilitation objective if the parolee is 
deprived of the assistance and guidance furnished by the probation 
department. If the decision is to permit early and easy parole, then 
the probation department must be provided with adequate funds and 
personnel to permit it to function properly. Otherwise the Federal 
parole system will deteriorate. The simple fact that it costs less to 
provide supervision for a parolee or a probationer than to maintain 
that individual in an institution should encourage congressional ac- 
tion to maintain an adequate probation department. 

“Tf House Joint Resolution 424 is enacted, proposed legislation such 
as House Joint Resolution 425 might well be deferred until recom- 
mendations are made by the institutes and councils which will be estab- 
lished. ‘The problem is at least twofold. What are the objectives to 
be attained by punishment? How may substantial uniformity in pun- 
ishment be secured? ‘There is no easy answer to either question.” 

23) “With respect to the bill dealing with the waiving of present 
statutory requirements on parole eligibility, I am not in sympathy 
with that bill. My reasons are: In the ordinary case if the judge 
wants the defendant to be eligible for parole within a shorter time 
he can take care of the matter by giving him a lesser sentence, and 
if he feels that he should be eligible for parole at a certain time he 
should sentence him accordingly. I know that I do that, and I know 
of no reason why in the ordinary case this cannot be done. The 
practical effect, in my opinion, of suchga statute would be to permit 
the judge to waive present statutory requirements on parole eligi- 
bility with respect to defendants sentenced for a mandatory mini- 
mum, as an example, prisoners under the narcotic laws. As I under- 
stand it, these mandatory minimum sentences were set up to prevent 
certain judges from being extremely lenient with narcotic biten ders: 
Congress in passing the present law sought to prevent the very thing 
that this bill would permit, and from a practical standpoint I think 
the only effect of such a statute would be the waiver of statutory 
requirements on parole in cases where mandatory minimum sentences 
are required, od would in effect destroy those bills in the instance 
of some judges.” 

(24) “I would not favor enactment of House Joint Resolution 425. 
The problem of disparity in sentences is of course age old. As long 
as there is disparity among defendants, and an even greater disparity 
among the various circumstances surrounding the commission of 
like offenses, there will of necessity be a consequent disparity in the 
sentences meted out.” 

25) This judge endorsed the views of his probation officer. “We 
do not approve of the bill as presently written for the reason that 
it would not serve the purpose claimed, namely, help eliminate the 
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disparity in sentencing procedures but to the contrary would tend 
to aggravate the pieiiiaes as some judges would make liberal appli- 
cation of it while others would use it sparingly, if at all, thus adding 
to wide diversions in sentences imposed. We particularly oppose the 
first option granting the court power to fix an earlier parole eligi- 
bility date than now permitted by statute, for factors of institutional 
adjustment, motivation and attitude toward parole are not ascer- 
tainable at the time of sentence and become apparent only during 
the institutional period. We therefore conclude that the setting of 
parole release eligibility should best be avoided by the courts.” 

(26) “There is only one more comment. It is true this is a gov- 
ernment of laws and not of men, but, nevertheless, the appraisement of 
the various factors which enter into a sentence is peculiarly personal 
and individual. It makes no difference whether the length of sentence 
be controlled by the judge or by an administrative body or someone 
else, personal judgment must necessarily enter therein. Since the 
theory of sentence is to fit the wide limits of a statute to the individual 
who has committed the crime, as well as to the circumstances of its 
commission, it is doubtful that any two persons who have the sen- 
tencing responsibility would ever agree exactly. ‘Therefore, the use 
of statistics as to length of sentence between different districts and 
different judges would seem inconclusive. They are not even guides 
to thought. No two criminal cases ever represent exactly the same 
circumstances. They vary as to the personality, background, and 
experience of the defendant. It is implicit in this that the personality, 
convictions, and background of the judge must necessarily enter also. 
If you set up a rigid set of rules, then you are not able to consider the 
personality and background of the defendant, which is the modern 
tendency in sentencing. If you substitute the judgment of an admin- 
istrative board, it is simply a substitution of one judgment for another. 
Furthermore, even in the Federal system, the background, experience, 
and development of the particular community in which the crime 
was committed should be given great weight. This can best be done 
by the judge, who lives in the community and is, of course, affected by 
these elements. No rigid system should be imposed whereby it is 
necessary to sentence a defendant to exactly the same term where the 
crime is committed in the metropolitan area of Los Angeles or in an 
isolated community such as Houlton, Maine.” 

(6) While several persons other than Federal judges expressed 
their preference for other approaches, of one or more of the alterna- 
tives cited in the introduction, none expressed outright opposition 
applying specifically to House Joint Resolution 425. 

4. Opposition to H. R. 8923 (extending the Youth Corrections Act) 
(a) Federal judges who meee this bill commented as follows: 
(1) “* * * I think we coddle juveniles enough as it is. I gen- 

erally sentence youth offenders under the Federal Juvenile Delin- 

quency Act rather than the Federal Youth Corrections Act.” 

(2) “As to H. R. 8923, if I were a Member of the Congress, I would 
vote against it, and if I could veto the bill, I would. The bill has as 
its purpose the extension of mollycoddling. In California, there is 
an effort now being made to extend jurisdiction of the California 
Youth Authority beyond 30 years of age. That would be next if 
H. R. 8923 is passed. J am most unhappy about the present tendency 
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in America to make juvenile delinquency one of our greatest indus- 
tries and to increase the size of the industry by carrying the definition 
of a juvenile clear up to the age of 26.” 

(3) “With respect to H. R. 8923, raising youthful offenders to in- 
clude persons under 26 years of age which is now 22 years of age, I 
would be opposed to. If anything, the youthful offender age should 
be reduced from 22 to 20, if not even less. My experience with de- 
fendants in these times is that they mature very rapidly. You would 
be quite amazed at how much that they know at a very early age. I 
think you are conscious of that fact. yourself. My experience has 
taught me that the more lenient we are with these youthful offenders 
at this time the more we encourage them toward crime.” 

(4) “As to H. R. 8923 which would increase the classification of 
youth offender from 21 years to 25 years, I have some misgiving. It 
would seem to me that a law violator who is over 21 should be fully 
responsible for his act as an adult. Perhaps, there are statistics that, 
fully considered, would resolve my doubts, At present, I can only 
express them.” 

(5) “H. R. 8923: Logically, there is no reason why an arbitrary 
line should be drawn at 21 years of age in determining which youth- 
ful offenders should be accorded the benefit of the provisions of the 
Youth Corrections Act, since some offenders under 21 are more ma- 
ture than others over the age limit. As a practical matter, however, a 
line must be drawn somewhere; and generally persons over 21 are 
considered adults. It has been my experience that the present fa- 
cilities for treatment under the act are so limited that age the very 
best prospects under the present age limit are accepted. For that 
reason, I would disapprove the proposed extension until adequate 
facilities are available for handling all eligible offenders under 21.” 

(6) “There is serious doubt in my mind whether H. R. 8923 ex- 
tending the Federal Youth Corrections Act to include defendants 
through 25 yearsof age is advisable. Undoubtedly careful considera- 
tion was given to the age limit at the time the act was passed when it 
fixed as under 22 years of age, and I do not believe there is good reason 
to extend it. 

“We have used the Federal Youth Corrections Act only in very 
special cases where a definite solution could not be found on the basis 
of the presentence report. I believe that diagnostic centers should be 
made available for use by the court in any case, regardless of age, 
where the presentence report indicates a need for special evaluation 
before sentence is pronounced. 

(7) “With a better sentencing system I should doubt the wisdom 
of extending the Youth Corrections Act to persons of 25 years of 
age. A better informed and more scientific system of sentencing, 
operated in conjunction with an adequate parole and probation system, 
would seem to make it advisable that the more youthful offenders 
should be handled in that way.” 

(8) “It is my opinion that the amendment proposed to the Federal 
Youth Corrections Act to increase the maximum age from 22 years 
to 26 years would be of little value and might better be accomplished 
by other means.” 

(9) “With regard to H. R. 8923, that bill, if adopted, would permit 
the Federal Youth Corrections Act to be applied to offenders up to 
the age of 26 years, the present statutory limitation being 22 years 
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of age. While I recognize that youthful offenders require treatment 
different from that afforded adults, I cannot agree that an offender 
who is over 22 years old should be considered as a youth.” 

(10) “I do not favor the passage of H. R. 8923 at this time.” 

(11) “I am opposed to extending the Youth Corrections Act to 
persons of 25 years of age. The age limit now, in my opinion, is high 
enough.” 

(12) “TI confess to serious doubts about the wisdom of the program 
reflected to H. R. 8923, which would enlarge the youth correction age 
to 26 years. I think that much can be said in support of the use of 
the 22d birthday as a breaking point for the applicability of that 
statute and program.” 

(13) “I can think of nothing in my experience which would tend 
to favor the raising of the age limitation of ‘youth offender’ from 22 
years to 26 years.” 

(14) “With reference to H. R. 8923, proposing to extend the Fed- 
eral Youth Corrections Act to include offenders up to 26 years of age, 
it is my opinion that at this time such a change is not desirable. There 
are many sound reasons for the existence of the Federal Youth Cor- 
rections Act as it applied to young people under 22 years of age. 
However, in most instances offenders over 21 years of age are mature 
and do not need the benefits of that act.” 

(15) “I would not favor H. R. 8923. The youth correction pro- 
gram is currently successful and should, as contemplated, be extended 
by the additional institutional building proposals. However I would 
question the desirability of including in the program those persons 
mature in years but perhaps immature in personality with offenders 
who are but immature in years.” 

(16) “I am opposed to amending section 5006(e) of the Federal 
Youth Corrections Act (18 U. S. C. 5006 (e)), by striking out ‘22 
years’ and inserting in lieu thereof ‘26 years.’ ” 

(17) “First, as to raising the age for youth offenders. I am op- 
posed to it. The usual practice in this district is not to send any first 
offenders to jail, at least as to a majority of crimes, unless there are 
unusual circumstances. We have had great success with probation. 
Therefore, we sentence under the Youth Act only rather confirmed 
eases. In my opinion, in which our chief probation officer concurs, 
serious offenders over 22 are in a different class than the real youths, 
even the relatively serious ones, and it would be a far-reaching step to 
send such to that Board. We have had a good deal of trouble, state- 
wise, by mixing of incompatible ages, to the injury of the younger 
ones. I believe, if the age were extended many of us would just not 
follow it, and there would be a heavy burden of new problems on the 
Board, for perhaps rather infrequent use.” 

(18) “After watching the operation of the Youth Authority in 
California and in other jurisdictions, it is my opinion that an exten- 
sion of the period from 22 to 26 years, as set out in H. R. 8923 is not 
justified in the light of our present experience.” 

(19) “Your H. R. 8923 is not, per se, satisfactory. Is there any 
reason for the selection of the arbitrary age of 26 years? It may ap- 
pear somewhat absurd to the public to include men of 26 under a 
statute intended to apply to youths. If it is determined to be desir- 
able to apply the provisions of the Federal Youth Corrections Act to 








114 FEDERAL SENTENCING PROCEDURES 


older persons it might be well to consider the elimination of the word 
‘youth’ from the title and the act or to enact a comparable statute 
to cover older offenders. Moreover, some serious practical difficulties 
may be entailed if segregation of older offenders from the younger 
is found necessary. I do not think that, in general, youths of 19 and 20 
should be confined with older prisoners whose age, maturity, and 
experience can provide undesirable leadership and improper education. 
The proposed extension to age 26 of the provisions of the Federal 
Youth Corrections Act, if extended, the matter of so doing are matters 
which might well be first considered by the groups proposed to be 
established under your House Joint Resolution 424 and legislative 
proposals deferred until the recommendations of these groups are 
available.” 

(6) While several persons other than Federal judges expressed 
their preference for other approaches, one or more of the alternatives 
cited in the introduction, only one expressed specific opposition to H. R. 
8923. 

(1) “I do not favor the enactment of H. R. 8923 at this time, essen- 
tially for two reasons. I do not believe that we have had sufficient 
experience yet under title 18, United States Code, section 5006 to 
assure fully that it will have value under a wider coverage. A longer 
period of time is needed to discover on a fair sample of cases what the 
treatment and parole adjustments will be of these specially sentenced 
and classified for treatment under this law. I believe, however, that 
there is an even more fundamental question of policy involved. The 
resources established by the Federal Bureau of Prisons for treatment 
of those sentenced under section 5006 are designed for a youth group. 
Query whether such facilities, envisioned under that statute, for young 
and generally unstable offenders who require intensive training would 
be appropriate for adults between the ages of 22 and 26. I believe 
they would not. Moreover, I fear that if there were (roughly) a 
doubling of the offender group that might be sentenced under 5006, 
the specialized correctional facilities would be strained and would 
serve much less effectively the needs of the younger group for whom 
the legislation was originally designed. To put this matter somewhat 
differently, it is clear that juvenile training-school facilities are not 
appropriate for more mature youthful offenders. While it may be 
less apparent, I believe it is no less true that reformatory facilities for 
youths are not well designed for adult criminals. Perhaps some sepa- 
rate and specialized legislation should be considered for adult first 
offenders, without regard to age, but such provisions ought not, I think, 
be tacked onto laws that have been formulated specifically for the 
youth group.” 


E. Comment ON ALTERNATIVES CITED IN THE INTRODUCTION 


Prefatory note 


Outlined in the introduction are 11 approaches to the disparity-of- 
sentence problem alternative to the 3 proposals he has introduced. 
The Federal judges and others were not specifically requested to 
comment on the alternatives, but a large number of responses con- 
tained opinions applying to them. The alternative with the most 
appeal seemed to be the proposal for a Federal indeterminate-sentence 
law, to which repeated references were made in comments on the 
three proposed bills and on alternative No. 3. 
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1. The first alternative approach listed in the letter of inquiry was 
the proposal to “make sentences reviewable on appeal by the defend- 
ant.” While several Federal judges favored this proposal, even more 
judges opposed it. ‘Those judges who faeces it commented as 
follows: 

(1) “Since I look with favor upon measures that would make 
review more readily available, I consider your bills aimed in the right 
direction. I adhere, however, to the views * * * expressed in an 
article in the January 1955 issue of the ABA Journal, and would like 
serious thought to be given to a properly limited system of judicial 
review of sentences. I shall not repeat the arguments there ad- 
vanced. * * * I wish to make it clear that the right to appeal from 
the sentence need not be made alternative to administrative revision 
by boards of parole. Both are necessary safeguards. Nor must the 
appeal necessarily be to the court of appeals. Review by a panel of 
trial judges has been suggested. In this respect, the satisfactory ex- 
perience in Massachusetts may prove instructive. I am not wedded 
to particular details of the plan for review. The essential feature, 
which promises the greatest improvement, is to provide an opportunity 
for a second look.” 

(2) “In my service of nearly 29 years as a district judge the ques- 
tion of sentences has caused me more worry and more heartaches than 
any other feature of the work. * * * So long as the Congress, and I 
think wisely, permits great latitude in sentencing it is going to be very 
difficult to get uniformity ; for each case differs in its background and 
each judge is an individual with a somewhat different approach to the 
problem. * * * I do not at all think that any board should be created 
to review sentences; but do think it would be wise to give defendants 
the right to appeal to the courts of appeal on the question of sentence. 
I say this because in my experience I have seen what appeared to me 
to be some terrible injustice done in excessive sentences passed. Other 
than this suggestion, I would not feel that anything I could say would 
be of value.” 

(3) “* * * Some 20 years or more ago there was a bill considered 
in Congress that would provide for a special commission of psychia- 
trists, penologists, and others to adjust the period of incarceration 
based upon a study of postsentence experience with convicts. Per- 
sonally, I was in favor of that bill but there was such a hue and cry 
against it by district judges that it did not become law. * * * It is 
my considered view that there should be a review in the courts of ap- 
peal, not only of the judgment of conviction but of the length of 
sentences. This has been fully developed by Judge Sobeloff when he 
was Solicitor General of the United States. I thought his observa- 
tions had considerable merit and that the appellate courts should 
have power not only to reduce sentences but to increase them. I under- 
stand that type of review is prevalent in England. At present, our 
court can only affirm or reverse the conviction. If the evidence sus- 
tains the verdict and the sentence is within the limits of the statute, 
there is nothing more that we can do about it, no matter how unneces- 
sarily severe the punishment may appear to be.” 

(4) “* * * alternative ‘one,’ namely making sentences reviewable on 
appeal by the defendant, should not be an alternative but should be a 
supplement to the proposals contained in the aforementioned bills, but 
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I feel that the right to appeal the length of sentences should be given 
not only to the defendant but also to the Government.” 

(5) “With respect to the alternative approaches to the problem I 
am strongly in favor of legislation reposing review of sentences in an 
appellate tribunal but in no event in the courts of appeal. An appel- 
late tribunal of district court judges could be established for review 
of sentences patented after the procedure outlined in Massachusetts 
General Laws, chapter 278, sections 28A and 28C. This procedure in 
Massachusetts has worked out well and I think it would be very helpful 
in quieting the criticism of committed offenders with respect to the 
disparity of sentences.” 

6) “On the broad subject of equalizing sentencing practices, I 
have often felt that a three-judge panel of district judges of each cir- 
cuit would be the most effective balancing factor. This, too, would 
require amendment of the statutes. I do not think review of sentences 
by circuit judges is a sound approach. At the same time there is 
needed some check on the problem.” 

(7) “I have no objection to having sentences reviewable on appeal 
by the defendant, but if this policy is to be adopted, the Government 
should make provision for defraying the expense, including attorney’s 
fees for those defendants who cannot afford the expense of such an 
appeal.” 

"The Federal judges who opposed the proposal to review sentence 
offered the following opinion : 

(1) “I note as an alternative approach in your news release a sug- 
gestion that sentences be made reviewable on appeal by a defendant. 
It is obvious that such provisions would engulf the appellate courts 
of the country.” 

(2) “I am opposed to extending appellate jurisdiction to review 
sentences except for abuse of discretion. This would place an undue 
burden on the appellate court and make an appellate judge a trial 
judge with respect to sentencing. It would give the defendant a trial 
de novo on sentencing. The appellate court could not possibly be 
expected to handle the sentencing as well as the trial judge who has 
lived with the case and personally knows all of the available facts. 
Defendants would not be brought before the appellate court for sen- 
tencing. The appellate court would have only a cold record to review. 

“There is no reason to believe that appellate review would correct 
the evil of disparity as it might still exist in the sentencing by different 
appellate courts throughout the country. As you probably know, 
there are conflicting appellate decisions on questions of law. In my 
judgment, there would still be disparity in appellate sentencing. It 
will always exist because of factual variances, background and tem- 
perament of judges.” 

(3) “The proposed remedy of appellate review of a sentence is ill- 
conceived. That is upon the assumption that the appellate body is an 
appellate court, like the various circuit courts of appeal. This is be- 
cause the members of such a court would not even have had the op- 
portunity of seeing the man upon whose sentence they are passing 
let alone having watched him in action over a substantial period of 
time. That it is impossible to give them an opportunity to see this 
man, think of what would happen if every sentenced defendant could 
get a joy ride from Leavenworth, for instance, to the circuit courts of 
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appeal through the country, simply by claiming he was dissatisfied 
with his sentence. No, the venadiy lies elsewhere. The difficulty is 
not in finding another remedy, but in choosing the best of the many 
alternatives.” 

(4) “I would not favor an appellate review of sentences. I think 
it is practically unworkable.” 

(5) “It is my view that sentencing is a matter properly confided 
to the trial judge, rather than to some independent tribunal, and that 
the prosecutor should play no more part in determining the sentence 
to be imposed than should defense counsel. The trial judge, more than 
any other person, has an opportunity to deal with and compare many 
different offenses and otSendere, from an impartial point of view and 
over a period of years. In addition, the judge observes the prisoner, 
knows the proven facts relating to the offense, and has the benefit of a 
full presentence report as to the defendant’s past history and back- 
ground, prepared by the probation officer, as well as the latter’s rec- 
ommendation with reference to the sentence to be imposed. The pro- 
bation officer, who also is in an impartial position, not only is familiar 
with all the sentences imposed by all the judges of his district court 
over a period of years, but has a wide knowledge of the effect of such 
sentences upon the prisoners and the likelihood of rehabilitation of 
the various types of offenders. 

“Because of the trial judge’s peculiar knowledge of the offense and 
the defendant, which cannot be gained from a cold record, I oppose 
appellate review of sentences.” 

(6) “I do not think sentences should be reviewable on appeal by 
the defendant because the appellate court would have no way of con- 
sidering the many factors that the sentencing judge has, and which 
he is presumed to have considered.” 

(7) “Iam unalterably opposed to any change in the law which makes 
the sentences reviewable on appeal by a defendant.” 

(8) “The first one listed—to make sentences reviewable on appeal 
by the defendant—is a proposal that struck me as having considerable 
merit when I first read a discussion of it by Judge Sobeloff at the time 
he was Solicitor General. In the light of further consideration and 
discussion, however, I am not sure that I should now be in favor of 
such a proposal. Without going into detail, I think that it might 
simply result in sentence disparities among circuits instead of among 
districts, as at present, and that it might cause justifiable resentments 
among district judges.” 

(9) “There is no doubt but that there is considerable disparity in 
sentences now being imposed by the judges in the various United States 
district courts for the same criminal offenses. This disparity, however, 
is not, as the proponents of this legislation suggest, ‘shocking.’ This 
disparity, in my opinion, necessarily arises in the district courts sen- 
tencing convicted criminals upon an individual basis. In my opinion, 
it is absolutely necessary, if the ends of justice are to be met, to make 
sentences ‘individual’ to meet the requirements presented by each 
defendant. This ‘disparity’ in sentences for the commission of similar 
offenses merely (in most instances) means the punishment is being 
made to fit the offender. The proposed legislation would tend to make 
the punishment fit the offense. 

“An excellent example of disparity in sentences imposed for the 
commission of similar offenses occurred this past week. In case A, 
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defendant was prosecuted for violating section 1709, title 18 (stealing 
from the United States mail). This defendant entered a plea of 
guilty to this offense. Prior to sentencing this man, my investigation, 
through the use of the presentence report, discussion with the family, 
attorney, and observing the defendant and talking with him, reflected 
that he is a Negro male, 39 years of age, married with 2 small chil- 
dren. He has a bachelor’s degree, attained with better-than-average 
grades. He is normal mentally and emotionally. His wife is also a 
college graduate and is employed as a social worker for the State 
welfare department. He owns his own home, is employed at the 
present time, has made full restitution of the money he had obtained 
through his theft, and has an excellent credit rating. Those individ- 
uals interviewed in his community considering him to be a ‘solid, 
quiet, responsible citizen.’ This offense was the only time it is known 
that his integrity and honesty had been questioned. The people in 
the community unanimously gave hima good name. It appeared that, 
in all probability, he was a one-time offender and would make an ex- 
cellent adjustment as a probationer under minimum supervision. I 
placed this man on probation. In case B, the defendant entered a 
plea of guilty to a misdemeanor growing out of his stealing whisky 
from an officers’ club on a Government reservation. 

“My investigation in this case, through the use of the presentence 
report, observing and talking to the defendant and others concerned, 
reflected this defendant is a male Negro, 30 years of age. He had a 
criminal record of similar offenses covering approximately 20 convic- 
tions from 1943 to the present time. These convictions range from 
disorderly conduct to grand larceny. He had been in the penitentiary 
or jail most of the time for the past 10 years. He had had two or 
more escapes. This man was unemployed, had never been married, 
no permanent home or ties, and had a bad reputation. His attitude 
toward the accepted laws of society was not good. I committed this 
man to the custody of the Attorney General for a period of 6 months. 
Justice to these defendants and to society required this disparity 
these sentences reflect. Uniformity would have been unjust in at least 
one and probably both instances. 

“Tt should not be overlooked by the committee that each district 
judge is the trial judge and has had an opportunity to observe the 
defendant personally, in many instances to see and hear him testify, 
to determine his attitude toward the courts and toward society and 
to analyze his character, his personality, his background, as well as 
becoming familiar with any psychological problems with which the 
defendant has been or is confronted, and determining the defendant’s 
motive that prompted the commission of the crime. The district 
judge, if he properly discharges his duty, determines the attitude of 
the community in which the offense was committed toward the crime 
committed and toward the particular defendant. The district judge 
also should determine—and theoretically does determine—whether 
the particular community in which the crime was committed will 
benefit or suffer as a result of the sentence imposed. 

“Tt would be virtually impossible and highly impractical for any 
judge or judges sitting upon the circuit court of appeals to familiar- 
ize themselves with the above matters which the trial judge already 
knows or learns before imposing sentence. To do so would require 
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at least one personal appearance by the defendant before the United 
States Court of Appeals in each such case.’ 

(10) “Make sentences reviewable on appeal by the defendant. I 
am opposed. The legislative committee of the 10th circuit at our last 
judicial conference unanimously opposed this provision.” 

(11) “I am against the proposed Seaidletinn for the review of sen- 
tences Ss the courts of appeals in criminal cases for the following 
reasons : 

“The proponents of this legislation apparently seek as their objec- 
tive that there be a uniformity of sentences throughout the Nation 
for each particular offense. This basic premise is fallacious. In my 
opinion there are three main purposes to keep in mind in sentencing 
a man: (1) Rehabilitation of the individual, (2) punishment for 
the individual, and (3) deterring others in the community from 
committing that same offense. Many factors must be considered 
under each ‘purpose for sentencing.’ In my opinion there is no 
sinha logical basis for uniformity in sentencing, for each case 
presents a different situation. Instead of the proposed legislation, I 
suggest that statistical data be compiled on the average sentence for 
each offense and that information disseminated to the district judges 
throughout the country for their information and use. It is believed 
that any judge or judges whose sentences are greatly out of line with 
the rest of the districts in the country would soon correct his sentences 
to bring them to a reasonable accord. 

“There can be little argument as respects the fact that the trial 
judge, by his close acquaintance with the determinative factors in 
sentencing, is better fitted in imposing sentence than would be an 
appellate court on review. 

“The proposed change would present a further difficulty. The 
present conditions of the heavily congested dockets of the appellate 
courts would be increased. From the vast amount of correspondence 
I receive from defendants already sentenced, in my opinion a review 
of a sentence will be sought in just about every case where a man is 

sent to prison. 

“It should also be remembered that each community has its unique 
problems with reference to the types of crimes perpetrated in that 
area. Only the local judges know of those local problems. If the 
sentences which they impose on habitual offenders of these particular 
offenses are lessened on appeal because those sentences are above the 
national average, the local judge will lose this power to curb the crime 
rate in his community and his warnings to the violators will go un- 
heeded if those violators feel that the sentences will be reduced on 
appeal. One example of such a type of crime is the manufacture and 
sale of illicit liquor in the Southern States.” 

(12) “I doubt very much whether the court of appeals should be 
given the right to review sentences imposed by the trial court. The 
trial court has had an opportunity to see and observe the convicted 
defendant and often has much information concerning the defendant 
which would not appear in the record.” 

(13) “I believe No. 1 was proposed in prior legislation. I expressed 
the view as being opposed to that alternative. I feel that it would 
unduly burden the courts of appeals.” 

(14) “I do recognize, of course, that there are judges who are more 
severe than others but, all in all, the present sentencing procedure, 
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though by no means perfect, is not as far out of line as might be 
thought. It has been my idea that one improvement might be the 
convening of a panel of district judges to confer on sentences to be- 
imposed. I do not approve of the proposal to have sentences reviewed 
by an appellate court.” 

(15) This judge endorsed this view of his probation officer. “In 
looking over Congressman Celler’s letter, I note on page 5 that he 
lists a number of alternative approaches to the problem of disparity 
of sentencing. I cannot fully evaluate the first alternative. This 
seems to be primarily a legal problem. If such review procedure were 
made possible I wonder if practically all sentenced offenders might 
not try to appeal their sentence for review? I recall, while visiting 
a prison in one of the German states where such a law existed, that 
the warden said that almost every prisoner petitioned for review of 
sentence. He said he had mimeographed forms and just handed them 
out to the prisoners because it had become virtually routine to request 
that the sentences be reviewed. Asa result the reviewing body, which 
had limited time, was unable to keep up with petitions, so this warden 
doubted in the long run whether this policy was sound. It also created 
many headaches for him, of course, because prisoners constantly were 
appealing to him for information about the status of the review of 
their sentences.” 

(16) “I am opposed to your alternative No. 1. I would not object 
to having my sentences reviewed by the court of appeals, but I am 
of the opinion that a high percentage of the defendants would at- 
tempt such an appeal. I can imagine that this would become a great 
nuisance for the court of appeals and would involve trouble and ex- 
pense in getting the records to the court of appeals.” 

(17) “I think legislation making sentences reviewable on appeal 
would be unfortunate. Having been both a district and a circuit 
judge, I can assure you that in the latter capacity I am no better 
qualified for the sentencing function, only further removed from the 
trial court scene.” 

(18) “I thought, also, as part of your general information, I should 
let you know that I was not in favor of the bill that would give the 
appellate courts authority to review the sentence imposed by the dis- 
trict court, for several reasons. First, it applied to all cases and 
seemed to me that they should not be bothered in any case where there 
are only 60 or 90 days imposed. It is difficult enough for one human 
to sentence another and to try to meet that fine line of justice tempered 
with mercy, and I’m at a loss to understand how 3 individuals in 
reviewing another judge’s work would have any less difficult time. 
I think there is great possibility of compromise entering into the pic- 
ture which does not necessarily mean justice.” 

(19) “These views in, my own thinking, are really the underlying 
basis for my conclusion on the other bill allowing sentences to be 
reviewed by appellate courts. While I am young at this business, 
I can say we are wholly unprepared for that task. We simply do 
not have time. I do not emphasize that in terms of an unwillingness 
on the part of judges to work, for I am in a hard-working group. 
But with our docket, we neither have the time nor the facilities to 
make the necessary investigation. I am sure there is a real problem 
in the disparity of sentences for the same crimes under almost sub- 
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stantially similar circumstances. I know of no way, however, to 
assure uniformity apart from a mandatory sentence in the act as to 
that crime. I think we are all opposed to that. On what materials 
would we base our judgment? A presentence report? Should an 
instrument of that kind be printed for public distribution when much 
of it is based upon reports from hearsay, confidential informant 
sources, and the like? What about the person’s background, his 
family, his general appearance, ete.? I think these things make it 
a distinctly artificial process for us to attempt to fix the sentence.” 

A correctional administrator commented regarding the proposal 
to review sentences : 

(1) “Quite probably there are a number of defendants who would 
not appeal for review of sentence even though such a review would 
be granted. Conversely, other defendants repeatedly will make such 
appeals. It would seem that if such a review is merited, all deservin 
vases should be reviewed. Perhaps the institutional authorities should 
initiate action.” 

2. Several Federal judges found merit in alternative No. 2, “Es- 
tablish a sentencing tribunal as in California.” They offered the 
following opinion : 

(1) “While I cannot say that all of the other judges of this court, 
or even a majority of them, would agree with me, I have come to 
the conclusion that California has a much better system of fixing 
sentences than that in effect in respect to Federal prisoners. The 
gist of the California indeterminate sentence law may be found in 
section 1168 and section 5077 of the California Penal Code. Under 
that system an adult authority which is charged with the task of 
continuous supervision and study of prisoners determines the sentence 
to be served. This assures a reasonable degree of uniformity and 
places the responsibility in those who know about the condition and 
progress of the prisoner.” 

(2) “* * * There has been a gradual change during my lifetime 
from considering criminal sentences as punishment to the present atti- 
tude of regeneration of the offender. I regret that since I had no 
criminal practice when at the bar and had never been a trial judge I am 
not sufficiently experienced to make any comment of any value con- 
cerning this legislation. From the success of the separate sentencing 
tribunal in California of which I have never heard any criticism my 
inclination would be to endorse the alternative approach 2 (a) of your 
letter.” 

(3) “I think that some sentencing system like that had under the 
existing California Indeterminate Sentence Act (or the Adult Cor- 
rections Act approved by the Judicial Conference some years ago) 
should be the ultimate objective of the Congress.” 

(4) “* * * It is my considered opinion that our system of dealing 
with the Federal offender would be greatly enhanced by incorporating 
practice and procedure similar to that of the State of California, 
operating under the indeterminate sentence law and acting under the 
department of corrections or a comparable organization. Under our 
system, at the time the offender appears before the court for sentence, 
we do not have the benefit of his reaction under a rehabilitation pro- 
gram. We sometimes have only the sordid picture of the past, rather 
than the vistas of tomorrow. . It seems'to me that a humane and ¢on- 
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sidered viewpoint on sentence should contemplate the offender’s re- 
action to the constructive efforts of the penal authorities after the 
man has been confined. ‘Therefore, a waiting period should result, 
when all of the relevant factors might be considered, including his 
background, as well as his projected thinking into the future.” 

(5) “I see no objection to having a sentencing tribunal provided it 
could be assured that the members of that tribunal would be more 
infallible than the trial judges.” 

(6) “A sentencing tribunal, as previously proposed for the Federal 
system, I heartily favor. Indeed, I shoul think it preferable that a 
competent administrative board should completely take over the sen- 
tencing function.” 

(7) “Personally, I feel that the soundest solution to the disparity of 
sentences problem will be found in one of the alternatives described 


in your press release of July 29, 1957, i. e., legislation based upon the 


California sentencing plan. However, I recognize that the remedy I 
favor may be impossible of attainment and, as alernatives, I would 
have no objection to any of the bills which you have introduced.” 

(8) “For 10 of the 17 years I served as a superior court judge in this 
State I conducted a criminal department of that court. I, therefore, 
had full opportunity to observe the applicability of the sentencing 
tribunal idea to the court’s sentencing program. I do not feel it nec- 
essary to say more about this idea since you are familiar with its ex- 


istence as shown by your listing it under the heading of alternative: 


approaches to the problem. Naturally my recommendation of utiliza- 
tion of the sentencing tribunal idea visualizes those modifications 
which would enhance its usefulness to the Federal courts. 

“Tt is my hope that legislation favorable to your proposals will be 
enacted, and that the salutary effect of having greater uniformity in 
sentencing standards in Federal courts will be realized.” 

(9) “Let me first state my conclusions on the subjects with which 
proposed Resolutions 424 and 425 and H. R. 8923 have to do: (1) I 
believe that sentencings should be taken from the individual Federal 
judges and placed in the hands of some sort of sentencing commission 
to consist in part of judges, but principally of commissioners appointed 
for that purpose and having tenure similar to that of judges. (2) Our 

resent method of sentencing makes for gross imequalities and 
injustices and these in turn make it virtually impossible to secure the 
cooperation of defendants who have been sentenced to prison. If 
defendants feel that they have been unjustly treated in the matter of 
sentence it is well nigh impossible to get from them the kind of 
cooperation which is necessary for their own rehabilitation. 

“Thus the goals of the probation system and much of what we think 
we are trying to do in the administration of the criminal law is made 
virtually impossible by what we do at the very inception by way of 
sentence. 

“With respect to sentencing by a sentencing commission, I do think 
the experience of the judges would be valuable, although it seems to me 
other experts trained in the field of penology and criminology prob- 
ably have more to offer than most of our judges. Thus a commission 
which would have among its members an experienced district judge, 
who might serve in rotation with other experienced district judges, 
would make available the kind of composite experience which, oper- 
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ating on a great many cases within one Federal circuit or a region con- 
sisting perhaps of more than one circuit, should certainly bring with 
it a guaranty of more uniformity and better considered sentences 
than now are possible. 

“As I said above, those members of the commission who are not 
judges should have the same stature, emoluments, and tenure as do the 
judges.” 

At least two Federal judges opposed the proposal for a sentencing 
tribunal and one judge felt that the proposal required further study. 
Their comments follow: 

(1) “Establish a sentencing tribunal as in California ete. I am 
opposed. In my opinion, there should be no divided authority. The 
judge should not be required to review his sentence upon the request 
of a tribunal. In this connection, it seems to me that a provision for 
parole at any time is sufficient.” 

(2) “I do not think that the California system of indeterminate 
sentences acts as a deterrent to crime. I have a notion that probably 
the time when a sentence acts as the greatest deterrent is the time 
between the plea of guilty or the verdict of guilty and the actual 
sentencing. ‘That is one of the reasons which I believe is responsible 
for the success of the probation in the Federal system.” 

(3) This judge endorsed this view of his probation officer. “As 
to suggestion No. 2, I think a good deal more study and research on 
the actual operation of the California sentencing tribunal would be 
desirable before the Federal Government embarks on such a program. 
One always comes back to the fact that whether it’s a court or an 
administrative tribunal it’s the judgment of human beings which set 
the sentence, and whether or not a tribunal of 3 or 4 persons can be 
any wiser in the long run than the individual judge has not been 
demonstrated convincingly to me. I would guess that if one studied 
these tribunals, one would find that the periods of sentencing would 
yary considerably in accordance with the hghts of the members of such 
atribunal. However, I think this suggestion merits long range study 
and research.” 

3. Alternative No. 3 proposed the enactment of “An indeterminate 
sentence law for all Federal offenders providing that the minimum 
should in no case be more than one-third the maximum.” This alterna- 
tive received substantial support from Federal judges and others, 
and references to an indeterminate sentence law were made elsewhere 
in the comment on the three bills. Federal judges favoring this type 
of law supported their position as follows: 

(1) “As regards the indeterminate sentence, I have a deep-seated 
feeling that such a system should be enacted by Congress whereby 
if a judge is of the opinion that custody is in the best interests of all 
parties concerned, the sentence should merely provide a maximum time 
for incarceration, the release date to be determined after proper obser- 
vation, diagnosis, classification and observation of the prisoner in the 
penal institution. I well realize that there is a strong block of Federal 
judges who are opposed to the indeterminate sentence, and who feel 
that they have the power to fix with precision, the exact sentence. Ido 
not have such confidence in myself, and feel that I have exhausted my 
abilities when I do decide that imprisonment is warranted. I have 
watched with great interest, the functioning of the classification offi- 
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cials in penal institutions, and the ultimate action of the parole authori- 
ties. I have been quite impressed by their efficiency and I feel that 
the indeterminate sentence is a matter which is bound to come in the 
future. House Joint Resolution 425 will be an aid in this direction, 
but the discretion in that regard is still placed in the sentencing judge. 
I would, as above stated, simply have the matter of probation or im- 
prisonment placed in the control of the Federal judge, and have the 
eriod of time actually served reserved to specialists better qualified 
y mental makeup, training and experience.” 

(2) “I have given considerable thought to each of the suggested 
alternate approaches to the problem and my opinion is that the one 
most apt to bring substantial relief probably is No. 3, ‘Enact an 
indeterminate sentence law for all Federal offenders, providing that 
the minimum should in no case be more than one-third the maximum.’ 
I would like very much to see such law enacted and feel it would do 
much to meet the need for a change in the present situation. As you 
point out: ‘This would involve a reconsideration of all present statu- 
tery penalties which would probably be helpful and constructive.’ 
I fully agree with the latter observation * * * Several of the other 
suggested alternate approaches, such as No. 1, ‘Make sentences re- 
viewable on appeal by the defendant’, do not appeal tome. I do not 
like No. 4, ‘Grant the executive branch, as well as the defendant, right 
to ask for reconsideration of sentences at any time within 60 days 
after commitment.’ Some of the other suggestions seem to have merit, 
but I am unable to clearly visualize what the results might be. Per- 
haps, they call for application of the age-old principle of ‘trial and 
error’.” 

(3) “There is and has been, in my opinion, only one answer, and 
that is a well organized and well supervised indeterminate sentence 
system.” 

(4) “In my humble opinion, the criticism directed at the quantita- 
tive difference in sentences imposed by judges of the same court for 
the identical offense may best be met with and resolved by an act of 
Congress providing for indeterminate sentences. With authority to 
parole in a Board that is competent and impartial, uniformity may be 
obtained and the punishment made to fit the crime.” 

(5) “In any event, I believe that there are only two approaches to 
the situation. One is a thorough consideration of the possibilities of 
a Federal act which will provide for indeterminate sentences * * * 
Secondly * * * From the direction which you have taken * * *” 

(6) “* * * In my view the problem of sentencing can be solved only 
one way and that is by taking away from the judges the power to 
sentence and introducing into the Federal system the indeterminate 
sentence * * * After 30 years as a judge, 22 of which were spent: in 
the Federal system, I am convinced that the average judge does not 
acquire during the course of the trial sufficient information to enable 
him to impose punishment. What is needed is a body of experts who, 
on the basis of the study of the entire background of a defendant,:can 
determine the sentence which will turn him from an antisocial being 
into a social being.” 

(7) “I do not overlook the fact that there are sometimes what ap- 
pear to be unreasonable discrepancies between the sentences imposed 
by different trial judges for apparently similar offenses. , The human 





FEDERAL SENTENCING PROCEDURES 125 


element, of course, results in some variance of view, among both trial 
and appellate judges, as to the seriousness of offenses and the proper 
sentence to be imposed on any given state of facts. Where there 
appears to be a major discrepancy, however, it will usually be found 
upon an examination of the circumstances of the specific erime that 
what appeared to be similar offenses were, in fact, entirely dissimilar, 
or that the defendants’ past histories justified entirely different treat- 
ment of their sentences. It must be borne in mind always that no two 
crimes and no two criminals are identical. 

“T therefore agree with the suggestion No. 3, that an indeterminate 
sentence law be enacted for all Federal offenders as the best means 
of correcting possible inequities in sentencing, and that the sentence 
structure as a whole should be reviewed, with particular reconsider- 
ation of the present statutory penalties for offenses recently excepted 
by statute from the Federal and district parole and indeterminate sen- 
tence law.” 

(8) “I am somewhat dubious as to the desirability of authorizing 
the sentencing judge to prescribe an earlier date for eligibility for 
parole than that now fixed by statute. After a defendant leaves the 
courtroom following sentence, I do not have the means or facilities 
to ascertain how he is responding to institutional care. I feel that the 
Federal Parole Board is the only agency that has such means or facil- 
ities. I feel that the Federal Parole Board could well be given author- 
ity to grant paroles without any requirement for the serving of a 
minimum period.” 

(9) “I have always believed the release of an offender on parole was 
an administrative function. I would amend title 18, section 4202 and 
strike out the provision for release of an offender after serving one- 
third of his term and permit the Board to release an offender on parole 
at any time after commencement of sentence. I would make it their 
responsibility to fix the time for release. Copies of presentence reports 
could readily be forwarded to the Board upon the commitment of an 
offender and the Board would have practically all the information 
in the possession of the court at the time of sentence.” 

(10) “It would be a mistake to permit the trial courts to ‘dabble’ 
with the question of parole beyond what they are now authorized to 
do under the law. * * * I do recognize that some judges impose heav- 
ier sentences than others for the same offense under like circumstances, 
and to meet this situation it has always been my conviction that the 
Parole Act should be amended, giving to the Parole Board power to 
grant parole earlier than now authorized. I am of the firm conviction 
that if the situation is such that it needs remedying that the remedy 
lies in legislation as outlined above. While I am not advocating such 
a law, I would voice no objection to legislation that authorized the 
Parole Board to grant parole to any prisoner sentenced to more than 
1 year after such prisoner had served 3 months of the sentence. If a 
prisoner will make a satisfactory parolee, usually he will do so after 
serving 3 months, which is sufficient time to give him a taste of the 
bitter medicine of imprisonment.” 

(11) “The best remedy, that which will best effectuate the above 
basic principles of making the sentence best fit the man, whose char- 
acter is known by the sentencing tribunal from long observation, is 
the so-called indeterminate sentence, as indicated in paragraph 3 of 
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page 5 of your enclosed memorandum. Here the trial judge alone 
decides the primary question of whether the convicted man shall be 
sent to custody or vdeo on probation. But because he has only, 
even in the case of trial, let alone a case of plea, seen the man for 
but a brief time, he is by no means in as pol a position to evaluate 
the man’s character—the probability of his rehabilitation—as is the 
parole board serving in the institution where the man has been watched 
during his initial period of several months. One of the objections 
sometimes raised to the use of the indeterminate sentence is that the 
tribunal at the institution where the man has been in custody, who 
will then decide the length of his custody, are not sufficiently in touch 
with the community where the crime was committed, to consider 
properly the viewpoint of that commurity on the matter. This 

eserves consideration, even though the community viewpoint is apt 
to be based more on the theory of punishment of the man rather than 
his rehabilitation, which we have noted above to be the prime desider- 
atum. In any event, to obtain adequate consideration of the com- 
munity viewpoint on the matter, before the man’s custody is term- 
inated by his release on parole, it might be provided in the inde- 
terminate sentence law that any such proposed action should be first 
brought to the attention of the district attorney and the judge where 
the man was sentenced, so that their views reflecting that community 
viewpoint might in turn be sufficiently reflected in the decision as to 
releasing the man on parole. This method gives the sentencing 
judge the initial decision as to the sentence. It best insures, of all 
suggestions, the rehabilitation of the man for the benefit both of him- 
self and of the public, and it further provides a final means of in- 
suring that the needs of the public are not overlooked.” 

(12) “I should hope we would go as far as possible with the in- 
determinate sentence plan and an increase of the discretionary powers 
of the parole boards with respect to conditional release.” 

(13) “Another approach I should be anxious to have explored is 
that of an indeterminate sentence law for all Federal offenders.” 

(14) “The third alternative approach which you list is one that 
has for me considerable appeal, perhaps because it is a system similar 
to the one in Ohio with which I am familiar. With the exception of a 
few specific offenses, Ohio makes it mandatory for a trial judge to 
impose an indeterminate sentence, with a minimum and maximum 
established by the legislature, in the event that he decides to impose 
a sentence of imprisonment. While there have been in Ohio criticisms 
of the administration of this system, I know of no substantial criticism 
of the system itself. It seems to me that such a system, wisely and 
objectively administered, offers perhaps the best approach to solving 
the problem to which you and your committee will address yourselves.” 

(15) “I do not believe in taking away from a court the sentencing 
power because in seeking to avoid one evil there is a strong indication 
that you would run into another. 

“My views on this general subject matter were expressed 17 years 
ago * * *. It looks sounder to me now than it did then (indetermi- 
nate sentence) .” 

(16) “Indeterminate sentence law. I think this is a good approach.” 

(17) “I have read the bills and I think there is much merit in their 
suggestions, but I recommend that Congress enact a bill providing 





erp a 





FEDERAL SENTENCING PROCEDURES 127 


for an indeterminate-sentence law. I think that is the only feasible 
solution to the disparity of sentences. I know that many judges 
oppose such a law. It has worked with marked success in many States, 
and judges should not be hesitant to abandon some of their authority 
in the interest of a greater uniformity.” Pa 

(18) “I feel that the long-term solution, however, lies in the direc- 
tion of establishing a Federal sentencing tribunal, as im California, 
or the enactment of an indeterminate sentence law for all Federal 
offenders. I am familiar with how this latter system works in the 
State of Washington, and know that it has proved effective. There 
are, of course, some problems in connection with establishment of 
such a procedure on a nationwide basis, but with careful study it seems 
to me a practicable plan could be developed.” 

(19) “It is entirely probable that parole would be desirable treat- 
ment for some prisoners before one-third of the sentence has been 
served. But it seems to me the proper approach would be to amend 
the present statutory requirement that a prisoner must serve at least 
one-third of his sentence before he is eligible for parole. 

“It has long been my view that an indeterminate-sentence plan could 
eliminate most of the problems which now arise because of the great 
disparity in sentences imposed in the Federal courts.” 

(20) “I feel that the indeterminate-sentence law proposal merits 
careful consideration, as such a system supplemented by a high class 
parole board has apparently worked out well in a number of States.” 

(21) This judge endorsed this view of his probation officer. 

“As I indicated elsewhere, regarding item No. 3, page 6 of his letter, 
this seems to be a sound approach which perhaps would meet with 
less resistance at this stage of our experience. I would particularly 
like to see an indeterminant-sentence law for all Federal offenders, 
with the provision that in no case would the minimum be more than 
a third of the maximum. I have grave doubts as to the desirability 
of these mandatory sentences which have been creeping into the 
Federal Code, such as the armed robbery of a postal substation and 
more recently the narcotics statute. I hate to see any encroachment 
on the powers of either the court or the Parole Board to control the 
matter of sentencing and release.” 

(22) “We now have an indeterminate-sentence law in that all pris- 
oners are eligible for parole after they have finished one-third of their 
sentence. I would have no objection to amending this law to reduce 
it to any period which seemed appropriate, even a minimal of 10 per- 
cent of the sentence.” 

(23) “I have long doubted the advisability of statutory or judge- 
pronounced limits upon parole and am inclined to believe that the 
sentencing judge, having once decided upon the necessity of commit- 
ment, has exhausted his usefulness in the administration of justice in 
this field. This means, of course, that I favor the indeterminate 
sentence and would leave the question of parole to extra judicial 
authority.” 

(24) “Having carefully considered this entire problem for a num- 
ber of years, I have concluded that the indeterminate sentence for 
not less than a certain number of years and not more than a certain 
number of years for a particular offense, as now followed in the State 
of Indiana, would be a decided improvement and a means of elimi- 
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nating the disparity which now exists in the Federal system. Of 
course, this would place greater responsibility in the Board of Parole 
and it would at the same time fix that responsibility and prerogative 
in one authority as it should be. It would give the Board of Parole 
the flexibility which it apparently desires in the matter of fixing the 
amount of time a defendant should be institutionalized.” 

(25) “It is my opinion that the solution to the problem is to be 
found in some form of indeterminate sentence. For nearly 24 years 
I was a judge in a State court here in Ohio. During this time I saw 
the law progress through fixed sentences, minimum sentences, and, 
finally, indeterminate sentences. Under the indeterminate-sentence 
law in Ohio, when a judge considers that imprisonment is indicated, 
he sentences a prisoner to an indeterminate sentence between the mini- 
mum and maximum fixed by law. For instance, grand larceny car- 
ries a penalty of a minimum of 1 year and a maximum of 7. Rob- 
bery carries a penalty of a minimum of 1 year and a maximum of 25. 
Armed robbery carries a penalty of a minimum of 10 years and a max- 
imum of 25. Thus, the sentence of the judge is indeterminate be- 
tween the minimum and maximum fixed by the legislature for the 
particular crime. It is the duty then of the Parole Board to deter- 
mine how long the prisoner shall be confined. 

“Qn coming to this court nearly 5 years ago, one of my most difficult 
problems was to fix a specific number of years or months for the con- 
finement of a prisoner. This problem was somewhat minimized when 
I realized that the Federal Parole Board has a good bit of discretion 
in sentences of the court. For instance, a 5-year sentence is indeter- 
minate between 20 and 60 months. If this power of the Parole Board 
were used, a good many sentences could harmonized within the 
present law. Take the following as an example: 





Years Months Months 
5 20 60 
3 12 36 
2 8 24 


“As you see, all 3 of these sentences could be harmonized with a 
20-month minimum and a 24-month maximum. If it were considered 
that 15 months would be a proper sentence, 2 of them could be released 
in 15 months and the other 1 only 5 months later. 

“Or, if a longer maximum were required by making the 2-year 
sentence serve the full term, the other 2 could be fairly well harmo- 
nized without making very much discrepancy between the 2-year sen- 
tence and the 3- and 5-year sentences. 

“T am in favor of some form of indeterminate sentences, as sug- 
gested by your alternative approach No. 3. No. 2 also has possibili- 
bilities, but I do not like the final reference back to the court with 
power to change the sentence. With an indeterminate sentence, I 
think it is highly essential that the Parole Board consist of men : 
expertly trained for the work. They need also for their assistance, 
the benefit of such examinations as are suggested by subdivision (b) 
of House Joint Resolution 425. I have been told that the present 


Parole Board goes on sort of a rule-of-thumb policy of paroling the 
most prisoners when they have served about one-half of the time fixed 


by the judge. 
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“Most of the criminal cases are disposed of on pleas of guilty. 
The prisoner is before the court a very short period of time and even 
with a presentence report, it is difficult for the judge to determine 
how long the imprisonment should be and how the prisoner will react 
to his confinement. With most of us, criminal cases constitute a very 
small part of our total work. It seems to me, therefore, that it is 
highly essential that the actual time of confinement be in the hands 
of trained specialists in human relations rather than the judges.” 

(26) “It would be my thought that a great majority of the judges 
would somewhat welcome legislation that if they felt that a prisoner 
should receive a sentence of more than a certain time, say 2 years, 
that then he would be sentenced to an indefinite term and his case 
would automatically come before an expert body that would consider 
all of the factors, past record, family status, educational status, possi- 
bilities and probabilities of rehabilitation, his mental ability to cope 
with everyday problems in work-a-day life and, after such a survey, 
determine the amount of sentence. I think this possibly would 
eliminate some of the disparity about which we now have complaints. 
Of course, I think that the disparity can only be complained against 
when they find 2 individuals with an identical background as to 
prior record, etc., committing an identical crime under the identical 
circumstances of temptation, etc., when 2 individuals that meet all 
of these categories receive different sentences then I think it is dis- 
parity. I think you'll agree that it is a rare thing when you have such 
identical cases and I’m wondering whether or not it 1s thoroughly 
accurate to classify the other cases under the term disparity.” 

(27) “By your letter you invite suggestions alternative to those 
proposed in the bills under consideration. I do not. know to what 
extent the idea of ‘indeterminate sentences’ has been employed among 
the States but suggest the idea for appropriate study and thought. I 
am impressed with the thought that the method of sentencing in 
(Iowa) approached he object of uniformity more adequately than 
any other method of which I was aware. Section 789,13, Code of 
Iowa (1954 edition) which provides as follows, page 2388 ; 

“*789.13 INDETERMINATE SENTENCES. When any person over six- 
teen years of age is convicted of a felony, except treason or murder or 
any crime the maximum penalty for which is life imprisonment, the 
court imposing a sentence of confinement in the penitentiary, men’s 
or women’s reformatory shall not fix the limit or duration of the same, 
but the term of such imprisonment shall not exceed the maximum 
term provided by law for the crime of which the prisoner was con- 
victed.’ 

“If such procedure has merit it is because as to each person so sen- 
tenced the period of penal confinement will be determined by the 
Board of Parole. It is obvious that if it has such merit some degree 
of uniformity of punishment will be realized. This can be true only 
if the Parole Board is composed of eminent and qualified persons 
well staffed and well paid with an efficient investigatory force.” 

Correctional administrators, law-school deans, criminal-law profes- 
sors, and other professional persons who supported an indeterminate 
sentence law made the following comments: 

(1) “As you point out in your analysis, for the problem you seek to 
solve * * * the ideal solution would be indeterminate sentence within 
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the statutory maximum with power in the Parole Board or adult au- 
thority to release when the prisoner is ready and the public interest 
will not be harmed. This, as you remember, was the proposal of the 
Committee on Punishment of Crime of the Judicial Conference in June 
1942. * * * T would like to raise just one question. When, in 1942, the 
attempt was made to pass the legislation drafted by the Committee on 
Punishment for Crime of the Judicial Conference * * * there was 
not in operation an agency comparable to the present United States 
Board of Parole with its Youth Corrections Authority Division. The 
quality of this Board and the confidence it has won might make feasible 
reconsideration at this time of the act proposed by the Committee of 
the Judicial Conference.” 

(2) “While we feel that an indeterminate sentence system has merits 
which cannot be found in a flat sentence, the adoption of an indeter- 
minate sentence system alone will not solve the problem of sentence 
inequities, unless, of course, the sentence is completely indeterminate 
for all offenses (for from 1 day or 1 year to life) .” 

(3) “The objective of gaining greater flexibility in parole eligibility 
is certainly laudable. Would it not be better to work for a real inde- 
terminate sentence law in the Federal jurisdiction? The bill which you 
are proposing still leaves the determination of parole eligibility to 
another agency than the one which is closest to the prisoner’s develop- 
ment and should be in the best position to decide when parole is 
desirable.” 

(4) “* * * T favor steps in the direction of a wholly indeterminate 
sentence. I favor this resolution asa short step. I would prefer that 
there be no minimum, whether fixed by the court or by legislation. If 
the court can fix a minimum, the disparity of sentence problem will, 
I should think, remain to a substantial extent.” 

(5) “I believe that inequity in sentencing can be eliminated by adop- 
tion of a truly indeterminate sentence in which the court imposes 
neither a minimum nor maximum but merely designated the institu- 
tion in which the prisoner is to be confined or the agency responsible 
for treatment. In this way, the individual remains in custody as long 
as he needs to be for his own welfare and for the welfare of society.” 

(6) “* * * the best hope for the elimination of disparity in sentenc- 
ing lies in the establishment of a single sentencing and parole authority 
acting within the broad framework of an indeterminate sentencing 
law. This is the only practical assurance, in my judgment, that un- 
desirable disparity in sentencing can be avoided * * *. The confer- 
ences or councils proposed by House Joint Resolution 424 will certainly 
work some improvement in the existing Federal system but I have 
no conference the Federal judiciary will be moved to any great degree 
of uniformity through this device. As for House Joint Resolution 
425, 1am most doubtful of the wisdom of giving individual judges any 
authority with respect to parole. I think that this proposal will create 
even greater disparity in the disposition of cases. More than that, it 
puts the courts into the business of corrections, a field for which very 
very judges are qualified. The matter of treatment of the convicted 
offender ought to be left to correctional experts within the broad con- 
fines of indeterminate sentence law.” 

(7) This State judge favored an indeterminate sentence act, with 
some of its features patterned after the California indeterminate sen- 
tence law. “Regardless of whether the term setting authority be com- 
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posed of United States district judges or whether such an authority 
would be administrative in nature is of not so much importance as 
the underlying principle of this type of law which has for its principal 
purpose the elimination of disparity in sentences * * *. This type of 
legislation * * * is so badly needed in connection with the adminis- 
tration of criminal justice in our Federal courts * * *. Obviously, the 
proposed act will at least tend toward uniformity of methods. And 
it will provide a single authority which will control sentencing pol- 
icies * * *, Furthermore, the tremendous variances in the nature of 
sentences imposed by separate jurisdictions clearly indicate the need 
for greater utilization of scientific knowledge about the effects of indi- 
vidualized sentences * * *. The imposition of sentence in a criminal 
case is probably the most weighty taken by a trial judge. No other 
type of order or judgment may be said to equal a judgment fixing sen- 
tence in its far-reaching effect, both on society generally and on the 
individual concerned, due to the fact that the passing of a sentence in 
a criminal case constitutes a final act of a Federal judge, which is not 
subject to —— review. The inescapable result, therefore, is a 
wide inequality and a vast disparity of sentences * * *.” 

(8) “House Joint Resolution 425 would authorize the court to fix in 
a sentence the date upon which a prisoner would be eligible for parole. 
Although this seems a good idea, it does not solve the problem, of 
course, as at least part of the problem of disparity of sentences is 
created by sentences thought by others to be too harsh. I think a 
better solution would be to adopt some sort of an indeterminate sen- 
tencing law. Minnesota has a system whereby the parole board can 
parole any offender at any time (except lifers) regardless of the 
length of sentence given. Under such a system the parole board is 
able to work out its own system and to change it as need arises. In 
Minnesota under the indeterminate sentence law the judge sentences 
but it is the parole board which determines how long a prisoner must 
serve.” 

(9) “As time goes on, those of us who have been faced with this 
problem turn more and more to the point of view that while penal 
sanctions in the administration of criminal justice are necessary and 
desirable, they must be accompanied by programs of treatment aimed 
at the rehabilitation and ultimate readjustment in free society of at 
least 95 percent of the offenders committed to prisons and correctional 
institutions. Therefore, there are two compelling arguments for 
greater indeterminancy in the fixing of terms at the time of conviction. 
The first of these is the obvious one, easily understood by all, that there 
should be a consistent, rational, and uniform policy with respect to 
periods of confinement and supervision in individual cases through- 
out a given judicial and administrative system. The second argument 
for the indeterminate sentence idea is that if convicted offenders are 
indeed to receive training and treatment aimed at rehabilitation, it is 
obviously impossible to predict months, even years, in advance what 
effect this program may have upon individual personalities. There- 
fore, it is necessary that there be some reviewing agency in the execu- 
tive branch of government with the power and the ability to appraise 
each individual case on the basis of continuing knowledge of the sub- 
ject’s progress, with a view to arranging release from institutional con- 
finement at the most appropriate time and prescribing postinstitutional 
conditions of supervision. 
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“These are old ideas, and feeble efforts have been made over the last 
half century in all jurisdictions to approach the ideal. The early 
efforts in this direction were exemplified by the passage in practically 
all jurisdictions of what came to be known as the good-time laws 
which permitted time off for good conduct. These laws were helpful 
to prison administration as a device for maintaining discipline, but 
served little useful purpose in equalizing the variability of judicial 
sentences. 

“Subsequently there came the concept of providing by law for some 
automatic division of the sentence, a part of which was inflexible and 
a part of which was subject to discretion of parole boards. This 
approach, which has been the practice in the Federal jurisdiction for 
many years, also fails almost completely to overcome the variability 
problem because it is possible for a judge who wishes to be punitive 
to fix the gross term at the highest possible level so that the eligibility 
for parole occurring at one-third of the sentence is at such a high 
level that it becomes impossible for the parole board to fix a parole date 
at an early enough time to assure adequate postinstitutional super- 
vision and still be consistent with comparable cases wherein some 
other judge has imposed a far less severe sentence.” 

(10) “I am firmly convinced that equanimity of sentences could 
best. be achieved under an indeterminate sentence law administered 
by a board of professionally qualified and trained persons, with 
power to fix and refix terms of imprisonment and determine eligibility 
for parole. This board to have authority to participate in the policy 
regarding training and treatment programs within the institutions. 

“The creation of such a board would fill a need long recognized by 
the country’s leading prison administrators and penologists. It has 
been apparent for many years that a new approach to the problems 
of reformation and rehabilitation of offenders was needed. Since 
more than 95 percent of those sent to prison are ultimately released, 
society receives protection of a very temporary nature unless some 
basic change can be made in the character and habits of the criminal 
while he is in prison. It is apparent then that: preparation of the 
offender for his return to society should begin not later than the time 
of his commitment to prison; that all of the knowledge and skill of 
the sciences, particularly the social sciences, should be utilized in an 
effort to ascertain the underlying cause of criminality in each case 
and to prescribe treatment which will operate against such cause; 
that those prisoners who, judging from all available information, can 
reasonably be expected to go forth and become useful law-abiding 
citizens, should be given trial on parole under competent supervision ; 
and that those prisoners, who, because of mental abnormalities or 
deeply rooted criminal behavior patterns, would constitute a menace 
to society, would be held as long as it is possible under their commit- 
ments. 

“The wide disparities presently found in sentences will not be 
affected by the proposed bill House Joint Resolution 425, nor would 
it generally affect the philosophy of the individual judge. The bill 
is unrealistic in that it expects the judge to foresee the individual’s 
response to treatment by fixing a minimum period of eligibility for 
parole, or under the present law, the optimum period of time an 
individual should be incarcerated. 
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“An indeterminate sentence law would render unnecessary institutes 
and joint councils envisaged in House Joint Resolution 424, other 
than to have such a group act in an advisory capacity to the board 
herein referred to.” 

Federal judges opposing an indeterminate sentence law wrote: 

(1) “I am also opposed to the indeterminate sentence law. While 
it eliminates disparity in the sentencing by courts, disparity may still 
be found in the procedures of parole boards relative to the dates when 
prisoners are released. The disparity under the indeterminate sen- 
tence is merely transferred from the courts to the Parole Board. But 
the worst thing about the proposed law is that it transfers judicial 
functions from the court to the Parole Board which I do not believe 
san be justified. 

“Under the indeterminate sentence procedures I am sure that an 
investigation would reveal many cases where prisoners are released 
before such release was justified and others were detained after they 
should have been released. 

“IT have personal knowledge of a case where a defendant was sen- 
tenced to an indeterminate sentence of 1 to 5 years in the Ohio Peni- 
tentiary for selling stock in a small corporation before the issue had 
been approved by the State securities department. Some judges 
would have imposed only a fine. A minimum sentence of 1 year under 
the facts of that case, was, in my opinion, a severe sentence. The de- 
fendant was kept in the State prison for a full period of 5 years. 
This was certainly longer than the trial judge intended, but he was 
powerless to act. 

“In the consideration of these measures, I am sure that you will 
always keep in mind the inadvisability of creating new agencies or of 
substantially increasing the activities and workload of existing agen- 
cies, except where the need therefor has been clearly demonstrated.” 

(2) “My comment concerning this is the same as in No. 2.” 
(Opposed. ) 

(3) “I do not favor indeterminate sentence laws. They leave the 
time to be served so uncertain that the resulting psychological effect 
on the offender is detrimental to rehabilitation.” 

4. Alternative No. 4 proposed to “grant the executive branch 
as well as defendant right to ask for reconsideration of sentence at 
any time within 60 days after commitment.” This proposal received 
little response. Four Federal judges commented as follows: 

(1) “As a matter of abstract justice, there would seem to be no 
reason why ‘the executive branch, as well as the defendant, should 
not have the right to ask for reconsideration of sentence at any time 
within 60 days after commitment.’ But this proposal requires care- 
ful legal scrutiny as to its validity.” 

(2) “I see nothing wrong in granting the executive branch as well 
as the defendant the right to ask for reconsideration of sentence at any 
time within 60 days after commitment.” 

(3) “If the Parole Board is authorized to release a prisoner after 
he has completed 10 percent of his sentence, there will be no need for 
this provision.” 

(4) “No objection to legislation allowing the Government 60 days 
in which to move for reconsideration of sentence. But I happen not 
to be conscious of any particular need or desire for such legislation.” 
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5. Alternative No. 5 proposed to “grant Parole Board authority 
to petition court to remit or reduce sentence at any time.” This pro- 
posal received mild support. Federal judges in favor of such legisla- 
tion commented : 

(1) “Nor do I see any objection to granting the Parole Board 
authority to petition the court to reduce the sentence at any time.” 

(2) <} am inclined to think, however, that perhaps a better ap- 
proach would be suggestion 5 in your press release of July 29, namely, 
grant the Parole Board authority to petition the court to remit or 
reduce sentence at any time * * *,” ; 

(3) “Perhaps approximately the same result could be obtained in 
much simpler legislation, such as suggested in alternative No. 5 in 
your press release, granting the Parole Board authority to petition 
the court to remit or reduce sentence at any time.” 

(4) “Despite the extreme care that I take in all of these cases 
prior to actual sentence, I do find myself, at times, wondering whether 
or not I have done the right thing and, therefore, I welcome the pro- 
visions of House Joint Resolution 424 and House Joint Resolution 
425, and I feel that, in addition thereto, the Parole Board should be 
granted authority to petition the court to remit or reduce sentence 
after the defendant has been in custody at the institution for some 
time and the officials of the institutions, including the members of 
the Parole Board, have had an opportunity to study him and thus 
make an intelligent and timely recommendation to the sentencing 
judge.” 

(5) “I should favor legislation permitting Parole Board to petition 
for remission or reduction at any time.” 

(6) “It would be desirable also, I think, to grant the Board of 
Parole authority to petition the sentencing court to reduce the sen- 
tence at any time during the term imposed. This would include, of 
course, a corresponding extension of the power to the sentencing court 
with respect to modification, and voukl bring a flexibility much to 
be desired. Under this last suggested arrangement, if it appeared 
to the Board of Parole that the defendant, after serving less than 
one-third of the sentence imposed, had received the maximum bene- 
fit from incarceration—and that society would not be endangered by 
his release from custody—the Board could present the necessary 
petition and the court would be empowered to modify the sentence 
to permit either release on parole or unconditional release, as the 
circumstances might appear.” 

Federal judges who opposed legislation suggested by alternative 
No. 5 made the following chitin . 

(1) “Another alternative, which has merit, is paragraph 5, on page 
5, of your enclosure, the ‘grant the Parole Board authority to petition 
the court to remit or reduce the sentence at any time.’ However, this 
has certain objections. It requires, first, action by the Parole Board, 
and thereafter, the Parole Board’s requiring the sentencing court 
to hold a further hearing as to a change in sentence, at a time when 
the court has undoubtedly completely lost track of the facts in the 
situation and its recollection of the personal characteristics of the 
prisoner. This is circuitous and it calls for a judgment lacking the 
personal knowledge of the characteristic of the man, which is requisite 
2 the best sentence. It is thus inferior to the indeterminate sentence 
aw.” 
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(2) “Opposed. In lieu thereof, my suggestion is to provide parole 
at any time the Parole Board thinks one should be granted.” 

(3) “If the Parole Board is authorized to release a prisoner after 
he has completed 10 percent of his sentence, there will be no need for 
this provision.” 

A state correctional administrator commented concerning alterna- 
tive No. 5: 

(1) “Our controlling parole statute provides that the Parole Board 
may have jurisdiction to parole prior to the expiration of the mini- 
mum sentence if they obtain written approval for such action from 
the sentencing judge or his successor. base year 31 parole releases 
were ordered under this provision. In effect, this provision is similar 
to your suggestion that the Parole Board be authorized to petition 
the court to remit or reduce sentence.” 

6. Alternative No. 6 proposed to “make all prisoners eligible for 
parole at the expiration of 1 year.” This proposal received little 
comment. Federal judges who tended to support it commented: 

(1) “I am of the belief that the Parole Board should be authorized 
to consider parole after a prisoner has served at least 1 year, but of 
late there has been a tendency to revaluate the offense rather than 
the prisoner, Heretofore, I have figured that if the prisoner showed 
the right attitude he would obtain a conditional release after serving 
one-third of his time. I feel that a more sympathetic attitude on the 
part of the Parole Board would solve many of these problems and 
eliminate the necessity of building additional penal institutions * * *. 
One comment I would like to make is that if the Parole Board after 
1 year would determine whether the prisoner is ready to return to 
society, it would have then the power to give such prisoner a con- 
ditional release. I am satisfied that many men I have sent to prison 
could now be safely returned to society, thus save the Government the 
expense of maintaining such prisoners in the institutions, and the 
charitable organizations and municipal governments, the expense of 
supporting the families of the prisoners.” 

(2) “The sixth suggestion, to make all prisoners eligible for parole 
at the expiration of 1 year, has some merit, giving the Parole Board 
some of the authority it would have under the indeterminate sentence 
law, but it has the weakness that the length of the sentence itself is 
fixed by the tribunal which has had small opportunity to know the 


man, rather than by the tribunal which has had much greater opportu- 
nity to know him.” 


(3) “No objection.” 

(4) “I have no objection to this proposal.” 

(5) “I believe that House Joint Resolution 425 is a step in the right 
direction. However, I believe that all prisoners should be eligible for 
parole at the expiration of 1 year.” ; 

Federal judges who opposed alternative No. 6 made the following 
observations: 

(1) “I do not approve the suggestion No. 6, that all prisoners be 
made eligible for parole at the expiration of 1 year. This would 
result in an undue burden for parole boards, which would be re- 
quired to go through the useless formality of passing upon parole 
for many serious offenders who obviously were not entitled to release 
for many years. If the parole board is given authority to apply for 
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reduction of the minimum sentence of any prisoner who earns release, 
early parole of the deserving prisoner can be effected whenever the 
board and the court find it proper.” 

(2) “I am unalterably opposed to making all prisoners eligible 
for parole at the expiration of 1 year.” 

(3) I doubt the advisability of making all prisoners eligible for 
parole after the expiration of 1 year.” 

_ 7. Alternative No. 7, proposing the extension of “The Youth 
Correction Act to include all offenders up to age 25 which would 
make the flexible sentencing provisions of that act available to about 
60 percent of all felony cases coming into Federal courts,” received 
revious comment in the section covering H. R. 8923, which provides 
or this extension. However, three judges applied their comment on 
the subject specifically to alternative No. 7, remarking: 

(1) “The best alternative to this would seem to be the extension of 
the Youth Corrections Act to include all offenders = to age 25, as 
in paragraph 7 of your enclosure. This virtually adopts the inde- 
terminate sentencing plan limiting it to a certain age group. That 
the Youth Corrections Act is sound seems clear. In addition, it is 
understood that its recidivism is very much less as yet—substantially 
but 20 percent—than the recidivism resulting from ordinary cus- 
todial sentences. But if the plan is sound, as its theory and results 
indicate, why should it not be applied to cover 100 percent rather 
than ‘about 60 percent of all Federal felony cases,’ or but ‘39 percent 
of all the total commitments.’ ” 

(2) “I favor extension of the Youth Corrections Act to the age of 
26 years.” 

(3) “I favor.” 

8. Alternative No. 8, proposes to “Require the Government to 
make a definite recommendation as to sentence in each case and make 
these recommendations conform to certain previously established 
criteria. Make probation officer’s presentence report available to 
United States attorney as well as court. * * *” This proposal re- 
ceived more opposition than support. One judge commented on its 
provisions: 

(1) “As to the suggestion No. 8, that the court be required to 
commit the offender to an institution for observation and diagnosis 
whenever this is requested by the Government, it is the practice in this 
jurisdiction to commit the defendant to a mental hospital for observa- 
tion whenever there is any reasonable ground to doubt his compe- 
tency, at any stage of the case up to the imposition of sentence, and 
upon motion of either the Government or defense counsel, or upon 
the court’s own initiative. This court also has the benefit of a court 
psychiatrist, who is asked for a report on prisoners whose condition 
does not appear to be serious enough to warrant commitment.” 

Several Federal judges opposed the suggestions contained in al- 
ternative No. 8, with the following observations: 

(1) “The suggestion in paragraph 8, that ‘the Government make 
a definite recommendation as to sentence in each case,’ and that the 
‘probation officer’s report be available to the United States attorney,’ 
both seem definitely objectionable. 

“Tf the United States attorney is to receive this presentence report, 
then, in all fairness, so should defense counsel, but showing this report 
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to defense counsel will take the lid off a literal ‘Pandora’s box’ of 
trouble, as is well known. Furthermore, if, as will doubtless often 
occur, the sentencing judge does not follow the recommendation, as to 
sentence, of the United States attorney, the fact that there is a differ- 
ence of opinion among the authorities as to the proper sentence will 
immediately raise a question in the mind, not only of defendant, but 
of the public, as to whether the sentence imposed is just. This will 
definitely tend to destroy the confidence of the public that justice 1s 
being administered in their courts.” 

(2) “On the question of sentencing, may I add one further thought, 
and that is that it is my strong conviction that it is not the proper 
function of the Department of Justice to recommend to the court what 
the sentence should be in a particular case. When I became United 
States attorney * * * I abolished the system of making specific ree- 
ommendations and merely advised the court as to the facts and as to 
those matters which I thought the court should know before passing 
sentence. While this included such factors as help given to the Gov- 
ernment by the particular defendant, we never recommended what the 
court’s treatment should be. This resulted in freeing the United 
States attorney from what seemed to me to be a timewasting process 
of bargaining for pleas of guilty and to a certain extent attempting 
to usurp the functions of the court.” 

(3) “My opinion here is based upon the idea that the prosecutor 
should not be any part of the sentencing authority and the provision 
that ‘final sentence determination to remain nevertheless in the courts 
in all cases’ does not change my opinion. If the executive branch of 
the Government, represented by the Attorney General and the Pardon 
and Parole Board, desires a part in the sentencing of a defendant, I 
would suggest in lieu thereof that the power to sentence be transferred 
to the executive department (the Attorney General and the Bureau 
of Prisons) and thereby relieve the judge of this very difficult prob- 
lem.” 

(4) “I am opposed to any recommendations as to sentence made 
either by the Government or the probation department. My experi- 
ence in this has resulted in an entirely wrong conception by not only 
the bar, but also by defendants. For instance and by way of illustra- 
tion, on occasions lawyers come into my court from other districts, 
and after trial has started they ask for a conference in chambers in an 
attempt to bargain for sentence on plea of guilty. This I will not 
tolerate. For a while I permitted the probation officers to make 
recommendations to me as to sentence. But it became. apparent that 
when the court did not follow the recommendations of the probation 
officer the prisoner thought he had been made a promise by or con- 
cluded a bargain with the probation officer or the United States 
attorney, which was binding on the court. In some instances parents 
have deposited money for payment of railroad fare with the proba- 
tion department, to get a defendant back to his home, and when the 
court imposed a sentence they have assumed and felt that payment 
of such sum with the probation department was payment for recom- 
mendation for probation. 

“If the court should have to state his reasons in writing why it 
differs from the probation department as to what sentence should be 
imposed, we might just as well abolish the courts. The judges are 
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selected by the executive branch and must have confirmation of the 
Senate. But the probation officers have no such hurdle to overcome. 

“I am opposed to requiring the court to commit an offender for 
observation whenever requested to do so by the Government. Here, 
again, there is too much opportunity for misunderstanding on the 
part of the defendant, and too frequently a defendant would feel 
that he had made a bargain with the prosecutor. Actually we have 
gone through a long period during which the courts have reversed 
cases because of alleged misconduct of a prosecutor. And such a pro- 
vision in the law would open the door for similar complaints. My 
opposition to accepting recommendations from the prosecutor and the 
probation department is well known to both of those departments, 
and seems to be known to the defendants who, nonetheless, now com- 
plain of ‘deal’ made with the arresting officers. 

“The adoption of any of the recommendations contained in para- 
graph eight would again open this Pandora’s box.” 

(5) “I do object to alternative No. 8 because assistant United States 
attorneys are not expected to make a lifelong career of their jobs, 
as are the judges and probation officers. It has been my experience 
that they are of no help to the judge when it comes to the problem 
of fixing a sentence.” 

(6) “I should oppose requirement that the Government (prose- 
cuting authority) make definite recommendation conforming to estab- 
lished criteria. I cannot believe satisfactory criteria could be formu- 
lated. Moreover, sentencing is no part of the prosecuting function.” 

(7) “I am also opposed to your alternative approach No. 8. I do 
not think that it works out very satisfactorily to have the Govern- 
ment make recommendations to the court for sentences. In my opin- 
ion, when recommendations for sentences are made to the court, the 
recommender becomes the court. If the Government makes recom- 
mendations, this opens the way for pressure on the Government 
lawyers and also prompts the defense lawyer to try to bargain with 
the United States attorney for a recommendation in exchange for a 
plea of guilty.” 

(8) This judge endorsed this view of his probation officer. “The 
only other point in his letter I would like to comment on is item No. 
8. You will note that the second sentence of this paragraph would 
require that the presentence report would be made available to the 
United States attorney as well as the court. I question the advis- 
ability of making presentence investigations available to anyone ex- 
cept the judge, unless the judge himself directs a review of the pre- 
sentence by the United States attorney. In my experience in this 
court this is done only in exceptional cases. To make this report 
routinely available to the United States attorney; would, I suspect, 
result in considerable modification of the nature and content of the 
report. I feel very strongly that the intimate relationship between 
the probation officer and the court is greatly strengthened by the 
officer’s assurance that what he puts into the report is solely to guide 
the judge in sentencing and to be used by the professional staff of the 

enal institutions in treating the offender once he is confined. Know- 
ing that this report is merely to aid the court frees the officer to in- 
clude in his report all kinds of confidential and intimate material 
about the personal, social, and family life of the offender. I am con- 
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vinced that the long tradition in this court of protecting the con- 
fidentiality of information has given the probation officer a unique 
opportunity to secure information which would not be readily di- 
vulged to him if family, employers, friends, and other sources of in- 
formation were not assured that this information would be handled 
discreetly and would be contained in the report solely for the court. 
With all due respect to the office of the United States attorney, once 
such reports leave the probation office or the hands of the court, a 
eertain control of the report and its contents is lost. Inevitably I 
think that this would inhibit the average probation officer to a certain 
extent. I know that in one large Federal court the presentence report 
is not protected and it is my observation that this has substantiall 
influenced the quality of the presentence investigations submitted. 
Members of my staff and myself have frequently noted the content 
of reports from their office are much less comprehensive and fre- 
quently give you no feeling at all about the kind of person you are 
working with. They tend to be more or less a recital of objective facts 
and contain the kind of information one would expect to see in a 
report which might be read by various persons not necessarily con- 
cerned with problems of social adjustment. This is a controversial 
uestion and sometime the judges, through Judicial Conference ma- 
Shiney might wish to discuss this in greater detail. The survey we 
have made of presentence practices will, I think, throw some light on 
this question. However, it is interesting to me to note that the great 
majority of the Federal courts operate as does our court by regarding 
the presentence as a semiconfidential document to be delivered only to 
the courts, or upon commitment to the professional staff of the prison. 

“I would therefore hope, if you comment on the Congressman’s 
letter, that you might feel free to question the desirability of the 
proposal under item No. 8 of his letter that these reports should not 
be made available to anyone except the judge. I presume, also, from 
the nature of this paragraph that Congressman Celler assumes that 
probation officers can recommend specific sentences. I rather doubt 
if this is a general practice in the Federal service. I think we tend to 
limit our recommendations to either probation or confinement but 
seldom attempt to specify length of confinement. I have no reason 
to believe that probation officers would be any more uniform in rec- 
ommending specific sentencing practices than are judges.” 

One criminal law instructor endorsed alternative No. 8 as follows: 

(1) “The suggestion in your outline that the United States attor- 
ney In the various jurisdictions make recommendations which would 
conform to a set standard, and that the court should have some good 
reason, given in writing, before it substantially deviates from that 
recommendation, is excellent.” 

9. Alternatives Nos. 9, 10, and 11, proposed, respectively, an edu- 
cational program on sentencing for afi Federal court officials, circu- 
lating information to all court officials on sentences pronounced gen- 
erally, and establishing a permanent committee of lawyers, judges, 
Members of Congress, to report periodically on Federal sentencing 
policies. Because these proposals are related and because the re- 
sponses contained comment betising upon different combinations of 
the 3 proposals, the comment on all 3 suggestions are presented in the 
same section. Several judges expressed favorable opinions in the 
following manner: 
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(1) “* * * To make penalties more consistent for generally com- 
parable offenses, it would be very helpful to have available from time 
to time statistical reports showing hat sentences are being imposed 

nerally throughout the country for different kinds of offenses, classi- 

ed in a reasonably informative number of groups or classifications 
determined by some consideration of the circumstances of the offense 
and the personal history of the offender. With reference to the 11 
alternative approaches suggested in your enclosure, I, therefore, ini- 
tially favor steps to be taken along the lines of Nos. 9 and 10. I am 

uite certain that practically all of the judges, supplied with this in- 
y seccechersny would make every effort radically to decrease the disparity 
between sentences for similar offenses; and I believe that the Judicial 
Conference of the United States and the circuit conferences would at 
their annual meetings take any steps necessary to implement this en- 
deavor. * * * It seems to me that an effort should be made along this 
line before giving consideration to the review of sentences by a separate 
tribunal or the complete transfer of the sentencing function to another 
tribunal.” 

(2) “* * * it seems to me that No. 10 of your ‘Alternative ap- 
proaches to the disparity of sentences problem,’ that is, ‘Circulating 
regular information to all court officials on sentences pronounced gen- 
erally and in specific cases with occasional comment,’ might all be put 
into effect at this time.” 

(3) “Asto the suggestion No. 10, if sentencing is, in the first instance, 
the responsibility of the judge alone, with the assistance of the proba- 
tion officer's report and recommendation, and if after sentence the 
duration of the prisoner’s confinement is within the discretion of the 
Parole Board, I see no useful purpose in circulating generally to all 
court officials information as to sentences pronounced ‘with occasional 
comment.’ It would appear, however, that such data might be helpful 
to the judges, probation officers, and parole boards, who are responsible 
for the imposition and administration of sentences.” 

(4) “Finally, whether one or the other, or in fact none, of the above 
alternatives is adopted, it would seem highly desirable to ‘establish an 
educational program on sentencing for all Federal court officials,’ as 
suggested in paragraph 9, of page 6, of your enclosure. Even if, for 
instance, the indeterminate sentence remedy is adopted, still the trial 
judges must determine the primary question of whether the convicted 
man is to be placed on probation or sent to custody. As the statistics 
included in the enclosure clearly show, there is a wide divergence 
among Federal judges on this point applicable in many categories of 
Federal crime. Not only should the judges, therefore, be interested 
in the philosophy of the Congress as to the crime, as bearing upon the 
sentence, but the judges undoubtedly also are interested in how such 
crimes are being punished in general by their colleagues throughout 
the country. A judge’s very interest in precedents insures this. Of 
course, the analogy between legal decisions as precedents and sentences 
is not a true one, since the facts differ in the different cases involving 
the same crime, but it must certainly be clear that if a judge knows that 
the crime before him has never been punished by any Federal judge in 
the country in the way he had in mind, he will consider the matter 
with even more care before he imposes that sentence. Thus, the pro- 
posal in paragraph 10 of your enclosure, to circulate information to all 
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court officials on sentences pronounced generally, would also seem 
appropriate, regardless of which of the above remedies, if any, is 
adopted.” 

(5) “I do not see anything wrong with the recommendations in 
paragraph 9 about establishing an educational program. However, 
it seems to me that it could probably be done by establishing a judicial 
committee in the conference.” 

(6) “I favor paragraph 11 establishing a permanent committee.” 

(7) “Until such time as an effective and long-term solution is found 
to this problem, I favor alternative No. 11 in your press release which 
proposed the establishment of a permanent committee of lawyers, 
judges, Members of Congress, and so forth, to report from time to time 
on Federal sentencing policies.” 

(8) “As to alternative approaches Nos, 9 and 11, I think some use- 
ful purpose might be served by a thorough study of the questions in- 
volved, but such study should not undertake to deprive the trial judge 
of his responsibility to fix the sentence in accordance with the en- 
lightened objectives to be attained by the sentence.” 

(9) “I can appreciate the need for greater uniformity in some 
phases of criminal law enforcement. Consequently, I am in full agree- 
ment with any proposals by which this matter is carefully studied on 
a continuing basis with the information supplied to the district judges 
in a usable and persuasive form.” 

(10) “This is the suggestion that has great merit * * * No. 10). 
(No. 11) I assume that Congressmen are making a continuous study 
of this problem in order to intelligently pass upon proposed legislation 
fixing penalties, and that they have exercised their —~ judgment when 
they enact such legislation. Likewise, I assume that they give due 
recognition to the views of people like you, who have made a special 
study of the problem. I can’t think of a better committee than your 
committee to continue making these studies. Likewise, I assume that 
all the judges discuss frequently, if not annually, this problem at 
their judicial conferences, I presently cannot think of any lawyer 
whose offhand views would be of any value to us.” 

(11) “9, 10, 11, I favor.” 

Federal judges opposing one or more of alternatives Nos. 9, 10, 
and 11, commented : 

(1) “The average busy district court judge simply does not have 
the time or the facilities to acquaint himself with all the data which 
would be helpful and useful on the question of sentence. For that 
matter, I doubt if the relevant information has been seriously collected 
anywhere in the United States.” 

(2) “I am opposed to paragraph 10. I do not think it could pro- 
duce any good.” 

(3) “Much information as to sentences is already circulated in 
reports of the Director, Administrative Office of the United States 
Courts. 

“T doubt that it would be useful to set up a permanent committee of 
lawyers, judges and Members of Congress to report on Federal sen- 
tencing policies. It might easily result that members of such a com- 
mittee would have less expertise and objectivity than the judges who 
now formulate the policies.” 


21239—58——10 








142 FEDERAL SENTENCING PROCEDURES 


Persons other than Federal judges made the following comment 
concerning alternatives Nos. 9, 10, and 11: 

(1) “We feel, of course, that the educational institute idea is ex- 
cellent, as are the proposals for regularly circulating information 
to court officials, and the establishment of a permanent committee to 
be concerned with sentencing policies and practices.” 

(2) “I am heartily in favor of your third point which proposes 
to establish an ‘educational program on sentencing for all Federal 
court officials—judges, probation officers, United States attorneys, 
parole board members and correctional officers.’ Desirable as this 
objective is I don’t believe that it meets the scope and nature of the 
need, especially with respect to probation officers.” 

10. Several Federal judges presented their opinions on the 11 
alternative approaches in a form which did not lend itself to the 
separate treatment of each alternative approach in this study. These 
opinions contain different combinations of approval and disapproval 
on different combinations of the alternatives, as follows: 

(1) “I have refrained from commenting on the numerous alterna- 
tive approaches to this problem set out in your press release of July 
29, 1957. Though I find them particularly interesting I feel that 
their individual merits can best be explored by the institutes and 
conferences to be established pursuant to House Joint Resolution 424.” 

(2) “I am oppose to those numbered as follows: 1, 2, 3, 6, and 8. 
All the other suggested alternative approaches, I think, embody help- 
ful ideas and should be followed up.” 

(3) “I don’t believe the etelihehaviat of a statutory, fixed, or an 
indeterminate sentence is the answer. This is simply reaching back 
into history for discarded methods. Appeal to the circuit courts 
is not the answer for there is so much considered by the trial judge 
that is not of record for a court on appeal, such as the pacbeital atti- 
tude of the defendant.” 

(4) “Beginning on page 5, your letter sets forth 11 suggestions 
which have been made. This letter of mine, of course, is not an 
endorsement of these 11 suggestions. I could approve only sugges- 
tions 5, 7, 9, and 11. Some of the others I think judicious, for in- 
stance, No. 1, that sentences be made reviewable on appeal by de- 
fendant. I do not approve suggestions 2, 4, and 8. I think No. 5, 
that the Parole Board be granted authority to petition the court to 
remit or reduce sentence, probably has merit. Suggestion No. 6 
is at cross-purposes with two of the proposed bills, and I would see 
no point in the provision in suggestion No. 10 that the proposed in- 
formation be circulated ‘to all court officials.’ It may be advisable 
to circulate it to the judges, and to the probation officers who make 
presentence investigations and are sometimes called upon by the 
judges to make recommendations.” 

(5) “With reference to * * * alternative approaches * * * I am 
indicating my opinion as to the approval or disapproval as follows: 

“No—Nos. 1, 2, 3, 4, 5, 6, and 8. 
“Yes—Nos. 7, 9, 10, and 11.” 

(6) “Nos. 3, 4,5, and 6 would appear to merit careful consideration. 
Nos. 4 and 5 would probably mean much additional litigation in the 
already overburdened Federal courts. I would be opposed to the 
first paragraph of No. 8. I will have to reserve an opinion as to the 
remaining alternative approaches.” 
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(7) “I do not favor alternative approaches to this problem such 
as making sentences reviewable on appeal by the defendant; making 
all prisoners eligible for parole at the expiration of 1 year; or granting 
the executive branch, as well as defendant, the right to ask for recon- 
sideration of the sentence at any time within 60 days after commit- 
ment. Nor do I feel that the disparity problem can be effectively 
resolved in the direction of requiring the Government to make a defi- 
nite recommendation as to sentencing in each case, with these recom- 
mendations conforming to certain previously established criteria. It 
still will be within the power of individual judges to accept or reject 
such recommendations, and wide disparity could thus be expected to 
continue.” 

(8) “As you know, in the District of Columbia the indeterminate 
sentence law is in effect, so a judge may fix a minimum sentence that is 
less than one-third of the maximum. I am opposed to making sen- 
tences reviewable on appeal, as I am to establishing a sentencing tri- 
bunal such as exists in California. In my opinion no one is better 
qualified to impose a sentence than the judge who has tried the case, 
or has seen the defendant, and has a presentence investigation report 
before him. I believe that the indeterminate sentence law should 
apply to all Federal offenders. I think that the executive branch, as 
well as the defendant should have the right to ask for a reconsidera- 
tion of the sentence at any time within 60 days after commitment. I 
assume that this would be the purpose of reducing the sentence, and 
not for the purpose of increasing it. At the present time the Parole 
Board of the District of Columbia has the authority to petition the 
court to reduce the minimum of the sentence. I am in favor of this. 
I am opposed to allowing all prisoners to be eligible for parole at 
the expiration of 1 year. I do not think it is the Government’s re- 
soemalbldity to make a definite recommendation as to the sentence in 
each case and therefore I am opposed to this. Iam in favor, as I have 
said before, of establishing an educational program on sentencing.” 

(9) “1, no; 2, no; 3, yes; 4, yes; 5, yes; 6,no;7,no. (I would ap- 
prove an extension limit of age of all offenders up to their 23d birth- 
day) ;8,no. While the material collected might have value, I feel that 
the procedure is too involved and cumbersome; 9, no. For same 
reasons assigned as to 8; 10, yes. Appears to cover 8 and 9 to a some- 
what comparable degree and with less complexity; 11, no. For the 
reasons assigned as to 8 and 9.” 

(10) “As to alternative approaches Nos. 2, 3, 4, 5, 6, 8, and 10, as set 
out in your press release of July 29, 1957, I doubt whether anything 
could be accomplished toward the attainment of the objectives that you 
have in mind.” 


F. SwGeesTions AND GENERAL COMMENT BY FEDERAL JUDGES AND 
OrHERS 


The responses to the committee inquiry included a number of sug- 
gestions and observations that sufficiently departed from the concepts 
contained in the 3 bills or in the 11 alternatives to warrant separate 
mention. 

1. Federal judges had the following comment and suggestions to 
offer : 

(1) “I respectfully suggest that if preliminarily to the adoption 
of the procedures outlined in the proposed legislation, the district 
and appellate judges of each circuit would consider this matter at the 
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judicial conferences of the various circuits, much progress could be 
made.” 

(2) “I believe most Federal district judges would be greatly helped 
in arriving at fair and proper sentences if Congress would provide a 
fund which would be available to permit them to hire competent 
psychiatric and similar experts to examine defendants. It has been 
my experience that most defendants are sick people and a report from 
a competent psychiatrist would be very helpful in many cases. In 
some cases, a recommendation from experts in the field of penology 
(such as those in Philadelphia connected with the University of 
Pennsylvania and Temple University) can make a significant con- 
tribution if they have the time to sit down and really study the case 
of the individual before the court.” 

(3) “* * * I suggest that the circuit conference summoned each 
year, pursuant to section 333 of title 28, might afford a convenient 
forum for such diseussions, and I would wonder whether additional 
legislation be required.” 

(4) “I recommend that some national unit already existing, or 
created, be given jurisdiction to parole prisoners after a fixed period 
of confinement based upon factors of rehabilitation among other rea- 
sons. In this there can be a leveling off of the 330 judges differences 
and the prisoners can earn their parole by good conduct.” 

(5) “House Joint Resolution 425 requires more consideration and 
I should like to make the following observation. 

“(1) I agree that the Parole Board should not be limited by 
a statute which will prevent their granting parole before one- 
third of the sentence has expired, and the legislation which I 
would favor above-all else would be to repeal section 4202 and 
leave the matter entirely in the discretion of the Parole Board. I 
would still retain, however, a minimum of 15 years for capital 
offenses. 

“(2) I do not believe that giving each individual judge the 
right to shorten the one-third period will bring about uniformity, 
but on the other hand, will more tend to destroy it, for the reason 
that many judges will shorten this period and many judges will 
not, and therefore under the same or similar circumstances, one 
prisoner will be eligible for parole and others similarly situated 
will not. 

“(3) Furthermore, the same factors which would cause a 
district judge to give a long sentence would perhaps also cause 
him to refuse to accelerate the date for parole consideration. If 
he gives sentence aggregating 15 years the prisoner must still 
serve 5 years, and this legislation will not help the prisoner who 
should have received only a total of 5 years who would be eligible 
at the end of 20 months. 

“(4) Another objection I have to this bill is the fact that the 
trial judge must eliminate or shorten this one-third period at the 
time he imposes sentence. It does not even give him 60 days in 
which to doso. However, I think 60 days should be a maximum. 

“With further reference to House Joint Resolution 425, no one 
could be more in sympathy with the purpose sought to be attained 
than I. I very much favor the provision “the court may designate in 
such sentences that those provisions in the said section prescribing a 
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minimum term of service before a prisoner becomes eligible for parole 
shall be inapplicable.” If the bill is passed it is my intention to put 
that provision in practically all sentences which 1 impose. I have 
consistently refused to take any part in the matter of a prisoner’s 
parole except in a very few unusual circumstances. The trial judge 
may know what sentence is a proper one, but he can never know the 
attitude or changes in the prisoner after the Bureau of Prisons takes 
custody of him. 

“To my mind it would be infinitely better to strike section 4202, and 
a the trial judge to insert its provisions in his sentence, than to 
eave section 4202 of force unless the judge sees fit to strike it. The 
trial judge should affirmatively decide to put the prisoner in custody 
for at least one-third the sentence, rather than the decision of reliev- 
ing him from the same, or any part of the same. 

“Were I to draft a bill which in my opinion would really cure the 
lack of uniformity in sentence it would be to this effect : 

“The Bureau of Prisons, within 2 or 3 months after it takes posses- 
sion of a prisoner, should have the right to reduce the sentence im- 
posed by the trial judge and such sentence when reduced should be 
treated in all respects as if originally imposed, with the proviso that 
the Parole Board might grant parole at any time it sees fit.” 

(6) “A further suggestion, which has doubtless oceurred to you, 
is that the Boggs law and any other lawmaking severe punishment 
mandatory and depriving the trial court of discretion should be 
repealed when such repeal is politically possible. It is trite, but no 
less true, to keep in mind that it is not. the severity of ‘punishment 
but the certainty thereof which tends to prevent crime.’ 

(7) “As to the advisability of passing the bill that permits the 
trial judge to lower the per iod of parole of the offender, I have doubt. 
Although I can see merit in the proposal, it wonld seem that the 
situation could be handled under the present law by the trial judge 
shortening the sentence in the first instance. From the figures which 
are cited in your memorandum, there appears great difference in 
sentencing among some judges for particular offenses. I can very 
well see a sound basis for a variance in sentencing in some instances. 
for example, I often have two parties who are charged i in separate 
indictments with the same offense. In many instances the sentences 
given these offenders are not the same for the reason that common 
factors used in determining the length of sentences requires a longer 
sentence for one than the other. The figures which you cite indicate 
that. some judges are much more severe in their sentencing for par- 
ticular crimes than others. If this is the case, the problem might be 
reached by the Congress taking an average of the sentences for the 
particular crime and amending the applicable law as to decrease the 
maximum sentence. If the proposed law is passed, there is a chance 
that the trial judge would be beseiged by the friends and kinsmen 
of the offender to cut down the minimum period for parole.” 

(8) “* * * we would suggest that in lieu of these conferences and 
in lieu of this legislation that some step might be taken to enable each 
judge to know a little more about what the other judges are doing 
in the way of fixing sentences * * *. We have at this time figures 
compiled and sent out to all the judges showing how their valendars 
stand and how many cases they hold under advisement as compared 
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with other judges. Now along that line we might reach I think very 
_ oful results if the United States Reports or I would say the West 

ublishing Co. would devote a page in all of its reports for a discus- 
a of this subject and have one issue have a letter from an experi- 
enced judge handling criminal cases giving an illustration of a case 
in which he assessed a heavy penalty and why. In the next issue let 
also an experienced judge give an experience in a case in which he 
assessed a modest penalty and the reason why, then another in which 
probation was extended and the reason why. This discussion might 
continue indefinitely and in an interesting manner, because it would 
not enter into the abstract so much as it would give live illustrations of 
cases that were passing through the courts from day to day * * *.” 

(9) “* * * there is apparently no institutions and no facilities in 
the Federal penal system where a woman, suspected of insanity or 
afflicted with some serious disease, can be sent for observation, treat- 
ment and report. The medical center in Springfield, Mo., is ap- 
parently used only for men. As a result, we had a woman sent up 
to the State asylum, here, and she was soon released because the 
superintendent was of the opinion she was not insane. This is ap- 
parently contra to the opinions of some private psychiatrists, here. 
Ordinarily, if this woman had been a man, we would have sent her 
to Springfield, and the results there would, in all probability, have 
had such finality that we could base a proper decision on the results 
of the examination. I was amazed to find this to be the situation, 
and I have been unable to find any statute in existence which would 
cover the situation.” 

(10) “A better plan (than House Joint Resolution 425) would be 
to give the Parole Board authority, upon recommendation of the 
Bureau of Prisons, to consider applications for parole prior to the 
present requirement that the defendant shall have served one-third 
of the sentence imposed.” 

(11) “Under rule 35, the court has 60 days in which to correct 
an illegal sentence, or to reduce a sentence, but the court has no au- 
thority to grant probation or any other relief during that period, or 
after service of the sentence is begun. It is a subject that is deserving 
of serious consideration.” 

(12) “I am not sure whether the trial judge should fix the time 
for release. His idea of that event should be embodied in the sentence 
imposed after having had the benefit of presentence reports. The 
Pardon and Parole Board ought to be able better to determine eligi- 
bility for release and this could be acc omplished if Congress could 
modify the arbitrary eligibility date.” 

(13) “While I would ‘highly favor all three of the bills you have 
introduced, I should be most interested in a further refinement of the 
idea of the formulation of standards for sentencing. Toward this 
end, I should favor the institution of some sort of advisory tribunal, 
appropriately staffed by professionals, to which the sentencing judge 
may turn for consultation. In this way the judge would pr roperly, 
as I believe, retain complete responsibility for sentencing, but he 


would be in a position to act with more confidence that he has weighed 
all the facts and factors necessary for consideration i in order to plac e 
an individual case in its proper perspective.’ 

(14) “Parole is, in my judgment, a proper function of the executive 
branch of Government under congressional legislation. If there is 
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a desire to make the parole system more elastic, it would be a simple 
matter for Congress to authorize a parole at any time within the dis- 
cretion of the parole authorities. Parole, in my opinion, is not a 
judicial function and the judge should not be inteabied. in it. 

“Much of the agitation in regard to the sentencing process, as I 
understand, is occasioned by the difficulties of discipline in the penal 
institutions. Since the immediate problem arising from a lack of 
conformity is one daily confronting the administrators of the prisons 
under the supervision of the Attorney General, and since the Attorney 
General has the assistance of penologists, criminologists, sociologists, 
and psychiatrists, I suggest that he be authorized to terminate custody 
at such time as he thinks appropriate and under such conditions as he 
wishes.” 

(15) “I generally favor the present indeterminate sentence provi- 
sions of the statutes. From the standpoint of deterrence, however, it 
will be interesting and may be helpful to study reports showing com- 
parisons between the number of arrests and convictions for violation 
of narcotic laws, before and after the mandatory, inflexible sentence 
law in narcotic cases went into effect. 

“Tn this court’s opinion the judges of the District Court of the United 
States for the District of Columbia should not be prevented from 
granting probation in every case in which a convicted person has a 
prior felony conviction. No other Federal judges are so prevented 
from granting probation.” 

(16) “It is somewhat irrelevant to suggest another matter in this 
letter. However, I was greatly shocked some years ago to find that, 
in many instances, prisoners in minor criminal cases involving such 
charges as ‘moonshining’ often spend several months in jail—or as 
long as a year—prior to sentence. I also learned in a case * * * on 
appeal several years ago, that a woman defendant had been held for 
more than a year in jail prior to sentence, during which time she had 
continuously sought to withdraw a plea of guilty. This was in the case 
of von Moltke v. United States * * *. 

“Tt occurred to me that there might be numerous cases in which 
prisoners were held for long periods pending trial for minor offenses 
in which they were eventually proved to be not guilty. If this is the 
situation, it seemed to me that a survey might do much to remove such 
abuses and remedy such injustice.” 

(17) “I realize that in some instances the disparity in sentencing 
for the commission of the same offenses reflects an injustice insofar as 
the defendant is concerned, and probably, in many instances, insofar 
as society is concerned. The solution of this problem, in my opinion, 
is not a review of the sentences by an appellate court in an effort to 
secure a uniformity because, for the above reasons, I consider that 
impossible if justice is to prevail. I suggest that no additional legis- 
lation is needed concerning this particular matter, but instead the 
solution to the problem (which has been overemphasized) lies in: 

“(1) The various district judges employing better-trained pro- 
bation officers and requiring from them in every instance, a thor- 
ough presentence report. 

“(2) Making an effort to secure a uniform ‘theory of sen- 
tencing. Among the various district judges this can be secured 
through the programs of the various judicial conferences, special 
subcommittees to make recommendations, etc. 
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“As I understand it, one of the main reasons advanced by the 
proponents of this legislation is the public’s conception that uniform 
sentences must be handed out where the same crime has been com- 
mitted and the belief that if there is a disparity an injustice has been 
committed. A simple solution to this problem is education of the 
public through personal appearances and talks by the probation 
officers, and other appropriate officers assigned to the various United 
States district courts, before the civic clubs. This ‘educational pro- 
gram’ can also be carried on through appropriate personnel taking 
advantage of the opportunities that present themselves to furnish 
material for feature articles in newspapers and other publications. 

“T can foresee, if this legislation is passed, the practice arising simi- 
lar to the practice by the various courts-martial. I know, based upon 
my experience as a trial judge advocate and as a staff judge advocate 
in the United States Army that the courts in the Army almost invar- 
iably imposed the maximum sentence provided by the particular 
articles of war involved with the belief that the reviewing authority, 
in order to cause uniformity, will reduce the sentence to meet the 
uniformity requirements. This practice has almost invariably re- 
sulted in not less than a life sentence for all murder and rape cases 
and not less than a 5-year sentence and a dishonorable discharge for 
all desertion cases. These ‘predetermined minimums’ reflect nothing 
of the prisoner’s personality, criminal record, or chance for rehabil- 
tation.” 

(18) “I favor, in principle, legislation that will permit the grant- 
ing of a parole to a prisoner when its response to the rehabilitation 
program justifies his release on parole regardless of what portion of 
his sentence he has served. It is noted that this bill gives the sen- 
tencing judge the power to fix the minimum date not to exceed one- 
third of the sentence on which the prisoner would be eligible for 
parole. I have some doubts as to this being the correct approach. 
The sentencing judge has no way of knowing at the time the sentence 
is imposed how the ironed will react to the prison rehabilitation 
program nor can he foresee subsequent developments that often have 
a bearing on when a prisoner should be eligible for parole. I am 
sure that most judges when imposing a sentence consider, as I do, 
the fact that under existing law the prisoner will be eligible to apply 
for parole when he has served one-third of his sentence and with that 
in mind fix the sentence at a term they think to be proper under all 
the facts and circumstances then known to them. It oceurs to me 
that the objectives sought to be accomplished by this bill could be 
accomplished by amending title 18, United States Code Annotated, 
section 4202 so as to make a prisoner eligible for parole at any time 
that those in charge of the rehabilitation program certify to the Pa- 
role Board that the prisoner’s response to the rehabilitation program 
has been such as to make him eligible to apply for parole. Under 
such a provision, as just suggested, you will have the people, who are 
in a position to know the prisoner’s response to the rehabilitation 
program, determine the prisoner’s eligibility to apply for parole but 
would leave the final responsibility for determining whether parole 
should be granted with the Parole Board. 

“If I may do so, I would like to recommend that your committee 
give consideration to legislation that would allow a ‘split sentence’ in 
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those cases when the defendant is found guilty of only one offense. 
In many instances a defendant is convicted on only one offense, and 
under existing law a judge, if he imposes a prison term, must either 
require the defendant to serve the term or suspend the sentence. In 
my own experience I have been confronted with many cases where 
the defendant was guilty of only one offense in which I felt that the 
interest of justice w vould better be served if a split sentence could be 
given whereby the defendant was required to serve some time in prison 
followed by a period of probation. Such sentences often arise in 
Dyer Act cases which in this district constitute a substantial peryent- 
age of the criminal business. Just last week a young man 25 years 
of age appeared before me and entered a plea of guilty to transporta- 
tion of a stolen automobile in interstate commerce in violation of the 
Dyer Act. He had been in trouble on at least three prior occasions 
such as forgery and theft. On each of the prior convictions the de- 
fendant’s father had made restitution and the charges, which were in 
State courts, were dismissed. In that case I felt that ‘the young man 
needed confinement in an institution in order that. he might learn that 
he could be punished for crime, but I thought the time of confinement 
should not exceed 6 months provided he could be placed on probation 
for a period of 2 or 3 years following the period of confinement. To 
me he presented a borderline case as to whether the prison-rehabilita- 
tion program would prevent him from committing crimes in the fu- 
ture and, since I did not have the authority to split the sentence, 
I imposed a sentence of 2 years to serve, knowing that when he had 
served one-third of that time he would be eligible to apply for parole.” 
(19) “There is another matter upon which your letter affords an 
opportunity to comment. The guiding social policy of the juvenile- 
delinquency statutes is to help the offender rather than punish. To 
assist in the rehabilitation process, it is submitted that the Federal 
statutes dealing with juvenile delinquents should be amended by Con- 
gress. The law declares any person who has not attained his 18th 
birthday and who violates a law of the United States, a juvenile 
delinquent. No distinction is drawn between a juvenile who robs a 
bank, steals a car, or commits a petty offense such as shooting at a 
migratory bird 10 minutes after shooting hours. Let us consider a 
hypothetical case: Jim Smith is 15 years of age, a high-school senior, 
an honor student, an Eagle Scout, a class officer, a member of the 
football squad, a regular church attendant, an ideal pupil, and a son 
of substantial and respected citizens of the community. He is sched- 
uled to enroll at the State university next semester. On the Fourth 
of July Jim and two companions are walking along a rural highway. 
They have in their possession firecrackers. They notice a rural mail- 
box, place the firecrackers in the box and ignite them. The crackers 
explode and the door is knocked off the mailbox. The Government, 
in accordance with the law, proceeds against the juveniles by a bill of 
information for violating title 18, United States Code Annotated, sec- 
tion 1705. Jim appears, consents to be proceeded against under the 
juvenile law, and pleads guilty. The judge then has no alternative 
but to find the boy a juvenile delinquent. For a young boy such as 
our hypothetical ‘Jim?’ to be branded as a juvenile delinquent under 
such circumstance is unfair to child and parent. The boy will carry 
through life a record which would appear criminal at first sight, but 
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frivolous from its very inception when compared with the criminal 
acts of others in whose category he is placed. 

“T respectfully suggest that legislation should be enacted which 
would— 

“(a) Permit the court to find the juvenile a juvenile offender 
rather than a juvenile delinquent.” * 

“(b) Give the judge the specific power to order deferred prose- 
cution in appropriate juvenile cases.” ? 

(20) Another judge endorsed the views of the above judge. 

(21) “In House Joint Resolution 425 it is proposed that the court 
at the time of imposing sentence may designate when the prisoner 
may become eligible for parole. This seems to me to be: illogical 
for the following reasons: When a judge sentences a prisoner he takes 
into consideration the nature of the offense, the past record of the 
defendant and what he has been able to ascertain about his character 
and then fixes such punishment as he believes is fitting in view of all 
of these circumstances. Whether the prisoner after entering upon 
his sentence should at any time be paroled is dependent upon his con- 
duct in prison, his obedience to prison regulations and his indications 
which he gives of regret for his offense and the prospects that he 
will, if viene’: lead a law-abiding life. But all of these consid- 
erations are something about which the judge knows nothing. After 
the defendant has entered prison, the judge has no means of know- 
ing how he conducts himself, what attitude he displays or what 
indications he gives of reformation. These are matters in the at- 
tention of the prison authorities or the Parole Board, who come in 
contact with and supervise the defendant after he has been sentenced. 
It is my firm opinion that the judge should impose whatever sentence 
he deems proper under all the circumstances of the case and that the 
future disposition of the prisoner in the matter of parole or other 
leniency is a matter for the Parole Board, who are charged with that 
duty.” 

(22) “My experience has been that I lose all contact with the pris- 
oner after sentencing. The Bureau of Prisons, and no one else, is in a 
position to know what exception should be made respecting a par- 
ticular prisoner. It is my opinion that the law should vest in the 
Bureau of Prisons or the Board of Pardons and Parole authority 
to make exceptions to the general law with respect to eligibility for 
parole when exceptional circumstances exist.” 

(23) “I think district judges should also be encouraged, and if 
the law thwarts it here and there, the legislation should be amended, 
to use the authority to reduce sentences after conviction and affirmance. 
This can now be done within 60 days, but I think there are many 
occasions when it should be used while the sentence is being served. 
I think some of your proposed legislation now under study accom- 
plishes that in part.” 

(24) “It would be desirable, in my opinion, formally to authorize 
the Government as prosecutor, to petition the court for a modification 
of sentence at any time during the 60-day period now accorded by 
criminal rule 35. 


1The word “delinquent” carries with it a stigma which such young boys should not have 
to bear throughout life. 

2It is often wiser not to prosecute juveniles at all; in many instances, juvenile offenders 
are capable of correction without prosecution. By such a procedure, the juvenile is not 
stigmatized by a court record of any kind. 
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“T should like also to recommend that your committee study the de- 
sirability of making revisions to add to the flexibility of the statute 
empowering the court to impose conditions of probation (18 U.S. C. 
3651). Attached are copies of the amendments suggested. 

“The first suggested amendment is intended to empower a Federal 
district court to impose a period of imprisonment as a condition of 
probation. All too often judges find standing before them for sen- 
tence a man who is a fit subject for probation but who should have at 
least a few days taste of imprisonment. In most cases within my 
experience, this defendant has had the comfort of a lawyer and a bail 
bondsman quickly at hand to save him the ego-deflating experience of 
hearing a jail door close behind him. 

“As the law now stands, the court has no power to grant probatiou 
once the defendant has served as much as a single day of a term of 
imprisonment imposed for the offense. (See United States v. Murray, 
275 U. S. 347 (1928).) The argument against it is that the court 
should not be given the power because the power might in some 
instances be abused. (Cf. United States v. Benz, 282 U. 8S. 304, 
(1931).) 

“As to the second and third suggested amendments broadening the 
scope of restitution and reparation, I consider them tools of even 
greater importance than the first. If you accept the premise that 
so-called rehabilitation can never be accomplished unless the proba- 
tioner is compelled to do at least that which unquestionable good 
morals require of him with respect to his offense against the law, then 
you must agree, I think, that every probationer should disgorge the 
ill-gotten gains derived from his criminal conduct. 

“The statute now permits the court only to compel the defendant 
to disgorge the profits of, or to make reparation or restitution to 
the victims of, his criminal acts as to which he stands convicted. (See 
Karrell v. United States, 181 F. 2d 981 (9th Cir. 1950), cert. den., 
340 U.S. 891 (1950).) 

“The result is, in cases where there are a number of offenses charged 
and the defendant pleads guilty to only a few or the Government 
elects to proceed to trial as to only a few, the unfortunate victims 
of the offenses not so chosen for prosecution or guilty plea must be 
left without reparation while others are made il 

“Such a situation, I maintain, is morally wrong from the point of 
view of the offender and plain unjust from the point of view of the 
victims not numbered among the chosen few. 

“As a practical matter, in view of Karrell v. United States (181 F. 
2d at 986-987), a judge today must resort to guessing how much profit 
the defendant has made, or how much reparation or restitution 1s due 
with respect to matters not covered by ‘the offense for which con- 
viction was had’ and assess a fine for the guessed amount, with the 
result that the recipient of the money is the Government rather than 
the victims. In my view, it is morally better for the defendant and 
more just in every way if, following a hearing, the court is authorized 
to fix an amount to which the defendant consents and have him pay 
it for the benefit of his victims, rather than have him pay possibly 
a much larger amount as a fine fixed solely upon the judge’s estimate 
as a condition of probation under the statute as it now stands. 
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“As a legal matter, the defendant may in any case appeal from 
the probationary order. (See Berman v. United States, 302 U. 8. 
211 (1937); Korematsu v. United States, 319 U. S. 482 (1943).) 

“Lack of flexibility in the provisions for restitution and reparation 
in the present probation statute may well account for the apparent 
disparity among sentences meted out to youthful offenders against 
the Dyer Act. 

“A youth steals an automobile in one State and drives it into an- 
other. Stolen automobiles all too often are propelled by gasoline 
purchased with stolen chattels or worthless checks. The result is 
that, when arraigned in Federal court, the young offender is con- 
fronted not only with a single Federal offense, but also with one or 
more State offenses against the laws of one or more States. 

“On his record, the youth is entitled to another chance—probation. 
But release on probation would mean release into the hands of one 
or more State authorities with unsatisfied claims. If the probation 
statute empowered the Federal court so to do, chances are that the 
et officer could induce the States to withhold or drop various 

ad-check charges upon the representation that a probationary pro- 
gram of payment of all loss or damage would be worked out. 

“Under such circumstances the youth could go to work under the 
direction of the probation officer and pay off the bad checks and the 
other loss he had caused, the rehabilitation could thus be effected 
without serving a sentence. 

“But the present statute does not permit the court to impose or 
enforce such a program. The result is that the court has no alterna- 
tive but to send the young man to a Federal reformatory for a suffi- 
cient period, hoping that by the time he has served the Federal sen- 
tence, State authorities will feel that their justice has also been thereby 
vindicated. 

“Correction of the existing problem as to youthful offenders alone 
is, I believe, sufficient warrant for the suggested amendments to title 
18, United States Code, section 3651. They are intended to give more 
workable flexibility to probation, just as the amendments discussed 
earlier in this letter are intended to give more flexibility to parole. 

“Proposal to amend title 18, United States Code, section 3651 rela- 
tive to permissible conditions of probation, by adding thereto the 
provisions italicized below, so as to read substantially as follows: 

“While on probation and among the conditions thereof, the de- 
fendant— 

“<*May be confined in a jail-type institution, or a treatment institu- 
tion, for a period not exceeding 6 months; and 

“May be required to pay a fine in one or several sums; and 

“*May be required to disgorge and pay over to the person or persons 
lawfully entitled thereto, or to the United States, any profit or gain 
resulting from or connected with the offense for which conviction was 
had; and 

““May be required to make restitution or reparation to aggrieved 
parties for actual damages or loss caused by or connected with the 
offense for which conviction was had and, with the consent of the 
defendant, for oher actual damages or loss caused by any wrongful 
act or omission of the defendant connected with the offense for which 
conviction was had; and 
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“ ‘May be required to provide for the support of any persons, for 
whose support he is legally responsible. 

“*The defendant’s ‘liability for any fine or other punishment im- 
posed as to which probation is granted, shall be fully discharged by 
the fulfillment of the terms and conditions of probation.’ 

(25) “I am strongly in favor of legislation designed to bring about 
a greater degree of uniformity in sentences. In my opinion, this 

can be achieved only by giving broad powers to some one agency, 
such as the parole board. The disparity in sentences imposed as 
shown by the statistics set forth in your press release dated July 29, 
1957, was shocking and some means should be provided to eliminate 
it. For this reason, I am not sure that I favor the bill contained in 
Joint Resolution 425, which gives the sentencing judge the power 
to fix a date for parole eligibility at a time less than that prescribed 
by the present statute. I do not favor review of sentences by the 
appellate courts because, in the first place, I believe all sentences would 
be appealed and too much of a burden would be placed on the appellate 
courts who are no better equipped to decide the minimum sentence 
than the trial judge. On the other hand, I would favor some legisla- 
tion giving an administrative agency the power to fix minimum terms, 
although this may meet constitutional objections. I am mainly con- 
cerned with uniformity and this should prevail in the Federal courts.” 

(26) “I think the most arduous duty of a district judge is to make 
the sentence conform to the needs of the particular offender under 
the limited sanctions of fine, imprisonment, and probation now pro- 
vided by law, with due regard to public interest. 

“May I set forth an isolated example: Flagrant bank embezzlement 
and income-tax evasions are frequently committed by the ‘best citizens 
in the community.’ These offenders appear for sentence aided by 
tremendous pressures from sensitive wives and children and leading 
citizens who attest to their good reputations and appeal for their pro- 
bation, whereas less aflluent persons are unable to muster such support. 
In view of the broad discretion reposed in judges, the different atti- 
tudes and backgrounds of both judge and convict are bound to produce 
disparities of sentences, especially in multiple courts and in the Nation 
at large. If one of the offenders secures probation and fine, should 
not all secure probation and fine? And conversely, if one is impris- 
oned, should not all be imprisoned? When this type of crime attracts 
public interest, a large section demands imprisonment. If it is not 
generally imposed, the temptation to gamble on immunity is apparent. 

“TI suggest that the remedy lies in changing the ‘punishment’ for 
nonviolent offenders. In the light of modern penological procedural 
policies, neither probation, fine, 1 nor imprisonment is tailored for first 
offenders of this type of criminal. Rehabilitation is not usually indi- 
cated; therefore, probation or jail is useless and archaic; mandatory 
imprisonment may be a deterrent to many persons, but assuredly it 
does not individualize punishment. 

“I suggest that the duty of district judges to sentence nonviolent 
offenders. particularly those committing crimes of dishonesty, be 
abolished, and that all such persons be required to submit themselves, 
say for 60 days, to a ‘center,’ without restraints—not a prison—there 
to be examined particularly as to their financial worth and other perti- 
nent information. All should be fined according to their ability to 
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ay, which fine should be paid before they are permitted to return 

ome, the examination to be under the direction of the Parole Board. 
The Board should have power to impose parole or imprisonment in 
proper cases. Imprisonment should be provided in the event the con- 
vict should not submit himself to the ‘center’ or should leave prior 
to the 60-day period. 

“Tt is my belief that a careful and thorough study of the lives and 
oa of nonviolent offenders can be more adequately con- 

ucted by experts in the various fields of penological procedures 
under uniform regulations promulgated by the Parole Board than 
by a trial judge with limited time and other duties to perform. 

“Petty offenders without records who have committed crimes in- 
volving values up to $3,000, and impoverished persons without 
records, should be referred to the probation officers of each court for 
the customary supervision for a limited period. 

“Persons committing violent crimes, habitual criminals, and per- 
sons with a prior conviction should be sent to prison for psychiatric 
and psychological analysis and the usual sociological examination 
with prison terms or parole fixed as uniformly as possible, but with 
regard to the need of each individual, under regulations promul- 
gated by the Parole Board. Probation reports and compulsory rec- 
ommendations of the trial judge should accompany the prisoner. 
Appeals to the Parole Board should be final.” 

(27) “I feel that one of the most serious defects in the work of the 
Federal district courts is the disparity in sentences imposed in criminal 
cases. The problem is fully and clearly stated and convincingly sub- 
stantiated by statistical proof in your press release. The difficulty, I 
think, is due, primarily, to the broad discretion vested in Federal dis- 
trict judges in the matter of determining the quantum of criminal 
sentences, the wide differences of opinion among the judges with 
reference to the treatment and punishment of convicted offenders, and 
the limitations placed upon the discretion of the Federal parole board 
in the granting of parole to prisoners. 

“Any legislation, such as the three bills which you have introduced, 
which tends to limit the discretion of the district judges, or to furnish 
them with more definite criteria for their guidance, or to enlarge the 
discretion of the Parole Board, will be helpful, but, in my opinion, the 
problem cannot be completely solved without the enactment of manda- 
tory legislation either entirely divesting the district judges of the 
discretion which they now exercise, or vesting in the Parole Board 
re discretionary power to equalize disparity by the judicious use of 
parole. 

“Any legislation which is advisory in the sense that the district 
judge may or may not use it, necessarily will fall short of a complete 
solution for the reason that a substantial proportion of the judges 
will elect to continue their old practices and decline to adopt any 
new improved procedure. 

“To be completely corrective, remedial legislation should be man- 


datory. I have in mind, for example, the system which has for many 
years been in operation in the courts of the State of Washington, and 
apparently has worked with entire satisfaction. Here the State trial 
judge has no discretion in determining the quantum of the sentence. 
He may, in a particular case, where probation is permissible, suspend 
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a sentence and place the offender on probation, but if he decides not 
to do so, he must impose a sentence which is the maximum provided 
by statute for that particular offense. After the offender has been 
in custody for a sufficient length of time to give the custodial officers 
an opportunity to investigate and observe him, the board of prison 
terms and paroles fixes his minimum sentence, which, for all practical 
purposes, is his actual sentence. It would be difficult, if not impos- 
sible, I suppose, to secure the enactment of such a sentencing pro- 
cedure for the Federal courts. But we should not lose sight of the 
fact that many judges will not accept and apply new methods unless 
they are required todoso. A substantial percentage of district judges 
even decline to make use of the sentencing methods provided in the 
Youth Corrections Act. 

“Under a sentencing method which allows the judge almost un- 
limited discretion, it is inevitable that there will be a wide variation 
in the sentences imposed in cases where the background of the offender 
and the circumstances of the offense are quite similar. The discrep- 
ancy is aggravated in the case of Federal] district judges for the 
reason that they have life tenure and are constitutionally inclined to 
be extreme individualists. Also, the Federal judges have widely 
different professional backgrounds. For the most part, at the time 
of appointment, they are wholly unfamiliar with the problems aris- 
ing out of the punishment, confinement and parole of criminal of- 
fenders, unless they have had some prior experience as trial judges 
or prosecuting officials. 

“There is a common opinion among those who are familiar with 
Federal criminal administration that, newly appointed judges, and 
judges who have had no prior experience as ‘trial judges, or in prose- 
cution work, are inclined to impose severe sentences. I do not know 
whether statistics would bear out. that opinion, but I think that re- 
search in that regard would be very interesting and perhaps reward- 
ing.” 

(28) This judge endorsed this view of his probation officer. “We 
have been using the Veterans’ Administration Mental Hygiene Clinic 
more and more here as a valuable resource, and you might propose to 
Congressman Celler that the Federal judiciary and the Veterans’ Ad- 
ministration should further study ways and means to make available 
the resources of the mental hygiene clinics of the Veterans’ Adminis- 
tration to the Federal courts everywhere. In a few cases the Veterans’ 
Administration Mental Hygienic Clinic here has given us not only the 
routine psychiatric evaluation as to sanity or competency but has 
given us excellent psychological test reports and comprehensive psy- 
chiatrie evaluations which have been helpful in handling some of the 
more difficult cases. We have found that the Chief of the mental 
hygiene clinic here at the Veterans’ Administration is very much inter- 
ested in our work and I am sure that if the powers that be in the Vet- 
erans’ Administration could make more time available in such clinics, 
assuming that the Administrative Office of the United States Courts 
could increase the budget for exchange of funds, the Federal courts 
could get a great deal more service from these clinics. Under current 
policies the ‘Federal courts have only limited access to Veterans’ Ad- 
ministration clinics. Funds have not. been available to the courts or 
probation offices for systematic use of these clinics for long-term treat- 
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ment or consultation on certain cases. At present these clinics are 
authorized to provide only diagnostic services. The next step should 
be toward more comprehensive service which would include some treat- 
ment or at least consultation with probation officers on special case 
supervision problems.” 

(29) “In relation to your proposed bill No. 425, I cannot agree that 
it would add anything to our present system of paroling prisoners for 
the simple reason that you have interjected an agency (a district 
judge) into the picture who knows absolutely nothing dhout whether 
or not the prisoner is being rehabilitated in any degree. You state 
‘the sentencing judge has ‘the benefit of the presentence report, is 
familiar with local conditions, and any aggravating or mitigating cir- 
cumstances involved’ and I wonder what assistance that would be to 
me sitting as a judge and passing upon the eligibility for parole of a 
prisoner under sentence from my court who is serving his time in one 
of our Federal institutions. I agree that a prisoner kept beyond a 
time when he has received the full benefit of the institutional pro- 
gram becomes discouraged and bitter, and when he is finally released 
the benefit of the program has been lost to him. However, on the 
basis of the presentence report and whatever other information I can 
gather about the defendant prior to and at the time of imposing sen- 
tence, I recommend for or against parole, usually within 2 weeks after 
sentence has been imposed ‘by me, and this recommendation by me 
is based on my observations, the presentence report, and any addi- 
tional information that I have prior to the time that rehabilitation 
commences under the institutional program. What I am trying to 
tell you is that I am in favor of your plan, but not in the mechanics 
of it. As you know, we have a provision now that if our probation 
department feels that a man has sufficiently rehabilitated himself on 
a probationary sentence prior to the time of its termination, our 
probation department can petition the sentencing judge to cancel the 
probation as no longer being necessary to effect its proper purpose. 
Before granting this petition I, as sentencing judge, have the full and 
complete benefit of the reasons why the probation department feels 
that I should grant the petition. If some interested person would 
furnish me with the same information in relation to the complete re- 
habilitation of a prisoner under sentence from my court, prior to the 
expiration to his minimum parole time, and I had the power at this 
particular time to recommend his immediate parole, I would then be 
making a determination to established facts in my possession. Any- 
thing less than this, in my opinion, would be a pure guess and hope 
that he would properly rehabilitate himself. The warden of any of 
our Federal penal institutions is a person who is interested in the wel- 
fare of the prisoners in his care, as well as being interested in the 
population of his institution, and would be a person, who, in my opin- 
ion, would be qualified to submit a petition to the court for the im- 
mediate parole of a deserving inmate of his institution.” 

2. Experienced professional persons, other than Federal judges, 
also made a number of suggestions and observations that warranted 
mention apart from the 3 bills and the 11 alternatives: 

(1) “I believe that the Congress should officially state that the 
dominant objective of our criminal law is the prevention of crime. I 
say ‘dominant’ because in the usual case other objectives would and 
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could remain.subordinate. ‘'Fhese other objectives are vindictive satis- 
faction (retribution or retaliation), expression of the public’s moral 
disapproval or abhorrence, and vindication of the law. By ‘subordi- 
nate,’ I mean that these objectives would in the usual case be served 
automatically as incidental byproducts of the methods used for the 
prevention of crime. The methods used for the prevention of crime 
should be disablement or incapacitation coupled with efforts at reha- 
bilitation, i. e., a restraint-and-cure method, the incidental byproduct 
again being punishment, but this time as a deterrent to other potential 
offenders as well as to the person punished. The deprivation of lib- 
erty involved in probation and parole under supervision is restraint 
and, therefore, ‘punishment.’ 

“Such a declaration by the Congress would not, exeept for death 
penalties and life imprisonment, change the law. It would keep an 
offender under such a degree of control as is considered necessary for 
as long as is considered necessary. Isn’t that what we are now trying 
to do? And we do not make the degree of restraint as mild and the 
veriod of restraint as short, by probation, parole, and efforts at reha- 
bilitation, as we possibly can for economic, humanitarian, and preven- 
tion of repetition of crime reasons? When considering probation or 
parole, isn’t there always asked the simple question, ‘Is this man 
safe to be at large?’ There are other considerations, but a reasonable 
expectation that the man will behave is the sinequanon. Safekeeping 
is the dominant method of crime prevention, rehabilitation is neces- 
sary but subordinate, and punishment as a method of crime prevention 
(deterrent punishment ) showtld, in the usual case, be left subordinate 
and incidental, as should also punishment as an end in itself. 

“T consider my reasons for the above to be mainly practical reasons. 
(1) No one but God knows or can know how much punishment a cer- 
tain treatment is for a particular man or how much is needed as a 
threat for other potential but presently unknown offenders. There 
is no yardstick for punishment. Whether a man has been rehabili- 
tated is a workable standard in the usual case. (2) As of now, we 
do not have knowledge that is adequate to determine whether a man 
is safe to be at large. As to that, the same thing is true under present 
methods. But under present methods, nobody or no body is given the 
responsibility for acquiring the essential knowledge or for even at- 
tempting to acquire scientific knowledge. The officials can pass the 
buck to ‘the law’ and tell the individual that the law says that he cannot 
be discharged or tell the public that the law says that he must be dis- 
charged. (3) Disparities in sentences would not be eliminated but 
would have to be justified. It should no longer be true, as said in your 
press release of July 29, that ‘Case histories also show wide variations 
in sentences for the same offense where facts, motivations, previous 
record, ete., are substantially the same.’ (4) There should be substi- 
tuted a genuine legality for a specious but false ‘rule of law’ that has 
resulted in the inequalities that are the occasion for your proposed 
legislation. Legal procedures of notice and hearing would provide 
more ‘law’ than minimum terms of imprisonment. Knowing what we 
are trying to do and how we are trying to do it, with all working 
toward the same ends and by the same methods, should and would pro- 
duce more genuine certainty, predictability, and individual justice 
and equality than minimum-sentence laws that disperse official re- 
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sponsibility among legislature, the judiciary, and the executive and 
his administrators. (5) It would relieve the conscientious judge of a 
duty that he knows he cannot possibly discharge. 

“You are interested in possible legislation. As I hope I have made 
clear. in my opmion the most important and useful legislation that 
could be enacted is an authoritative statement of the aims and methods 
of the criminal law. Each time a functionary in the system acts, his 
action expresses some philosophy of penology and makes a choice be- 
tween it and others. These choices are value judgments, legislative 
in nature, and should be made for all by the legislature, not on an 
ad hoc basis by administrators. More importantly, the choice should 
be made and made known for the benefit of the public, who have for 
centuries been confused by conflicting philosophies and false assump- 
tions. The confusion has been caused chiefly by the fact that there 
need be no one philosophy or method. The law is and should be prac- 
tical and adopt different methods for different crimes. But it should 
be determined which philosophy is to be dominant. The weight of 

caseloads may make it necessary that misdemeanors be in the main 
handled under deterrence as the pr incipal method and that only those 
crimes indicating a personality so dangerous as to justify and require 
the expense of a ‘restraint and cure’ regimen be brought under it. But 
repeated misdemeanors may indicate such a personality and if the 
ultimate objective be known and kept in mind, legal procedures can be 
provided to that end.” 

“It has been a long time since I have reviewed these matters, but 
it is my recollection “that the original Youth Correction Authority 
Act as promulgated by the American Law Institute, recognized 
restraint-and-cure philosophy, although it perhaps in its language 
overstressed rehabilitation at the expense of safekeeping. I know 
that this act was roundly condemned and said to have proved a fail- 
ure where adopted. But it is also my recollection that it was nowhere 
adopted in full, including the U nited States act. I am told that the 
American Law Institute project currently underway for a new penal 
code makes deterrence the dominant method of crime control. The 
Congress ought to concern itself. These problems of retribution 
versus crime prevention, deterrent punishment versus rehabilitation, 
etc. have been argued for some 2,500 years. It is time that they were 
settled by a determination of which aim and which method is to be 
dominant in the usual case, and be a recognition that no one of them 
is to be exclusive.” 

(2) “Thank you for sending me your proposals on sentencing. All 
of them move in the right direction to solve a critical problem of 
injustice m sentencing. ‘T am not going to have time to give you a 
detailed commentary, but here are a few thoughts. The bills you 
have introduced do not go nearly far enough to ace omplish the pur- 
poses we have in mind. “Extension of the Youth Correction Act and 
giving judges discretion to set low minima will do nothing to stop 
the ‘tough’ judges who make most of the trouble. Over a very long 
period of time that plus your educational program might somewhat 
ameliorate the evils. Whether to try for something more thorough- 
going is a question of political tactics which I leave to you, but ideally 
I should like to see legislation— 

“(1) Prescribing criteria for sentencing and probation and 
making probation the rule for first offenders of certain classes. 
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“(2) Cumulation of sentences based upon a single course of 
conduct, e. g., where defendant transports several women for 
immoral purposes, or mails several letters pursuant to a scheme 
to defraud. 

“(3) Setting limits to the extension of imprisonment by con- 
secutive sentences even for different crimes. 

“(4) Establishing the principle of compulsory parole at the 
expiration of fixed periods, e. g., 3 years for some offenses, 10 
years for the worst, unless a court is satisfied, after hearing evi- 
dence, that longer confinement under the sentence is essential to 
public safety. 

“(5) Rationalizing the system of fines by relating amounts to 
ability of defendant to pay, as is done in Sweden. 

“(6) Establishing the principle that defendant who serves out 
a long sentence must also have parole supervision, in place of the 
present anomaly under which precisely those prisoners whom the 
Parole Board regards as the worst risk get the least amount of 
postprison supervision and help. 

“Most of the foregoing suggestions will be found worked out in 
tentative drafts 2, 3, and 5 of the model penal code of the American 
Law Institute. I would fear that appellate review of sentences would, 
in this country, serve principally to delay matters, and I doubt that 
appellate courts can contribute much to sentencing policy other than 
to ameliorate the worst abuses of disparity.” 

(3) “The factors in such tables are truly relevant because they are 
the ones, which by intensive research involving a great many items 
in the personality and background of the offenders, have been selected 
as found to be most markedly related to various: behavioral responses. 
This does not mean, of course, that the investigative report by the 
probation officer should not contain other items respecting the individ- 
ual offender which might be of importance in planning the program 
of penocorrectional treatment best suited to each prisoner at the 
bar. It does mean that the judge (or Parole Board member) is en- 
abled to view the individual case in the perspective of hundreds of 
other cases of fundamentally similar type. 

“Contrary to the views of certain critics, it is of course, not expected 
or desired that judges (and parole boards) will use such expectancy 

tables mechanically. The tables are not designed, as has been un- 
critically claimed in certain quarters, to make robots out of judges; 
they are designed to be servants, not masters. 

“Prof. Sheldon Glueck and his wife, Dr. Eleanor T. Glueck, have, 
over many year of research, developed many such tables. However, 
their researches have been confined to offenders under Massachusetts 
laws: and while a considerable proportion of violators of the Federal 
laws commit offenses not very different from those prohibited by State 
statutes, a special research needs to be made to cover the situation of 
Federal offenders. No opportunity has thus far presented itself for 
the validation of the Glueck tables governing adult offenders; i. e., 
the tables have not yet been tried out on samples of cases other than 
the ones on which they were originally constructed. The Gluecks 
have, however, recently completed a 16-year followup of 500 juvenile- 
delinquency cases to which they had applied the prec dictions of a prior 
research on another large sample of boy delinquents, and the results 
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are very gratifying in indicating that the predictive tables in question 
have a very high percentage of v validity. A work covering the Glueck 
prediction studies in forecasting delinquency on the part of children 
not yet delinquent and in predicting the varied responses of offenders 
of different makeup and background to various types of penocorrec- 
tional treatment has recently been completed and is under considera- 
tion by a publisher. The title is Predicting Delinquency and Crime: 
Toward a More Scientific Art of Criminal Justice. 

“May we further call your attention to a suggestion made in the 
enclosed reprint of an address by Professor Glueck to the Judicial 
Conference of the Third Circuit, in 1956, that Federal district court 
judges be assigned, for a reasonable per iod of time, to work with the 
Federal Parole Board in order to look through the sentencing tele- 
scope from the other end. This idea might also be considered ‘by the 
proposed institutes and councils and might be included among the 
items listed on pages 2 and 3 of House Joint Resolution 424. 

“A further suggestion is that House Joint Resolution 424 include, 
among topics to be considered by the proposed institutes and councils, 
the sentencing and releasing provisions of the draft penal code. pre- 
pared under the auspices of the American Law Institute.” 

(4) “It is my belief that the proposals in House. Joint Resolution 
425 would be a step in the right direction, but I further believe that 
consideration should be given to creating authority in a review board 
to consider all of the elements that are inherent in the alleged dispro- 
portionate or arbitrary sentence and to take action to correct the 
sentence. 

“My-reason for placing authority in a review board is predicated 
primarily on the natural instinct for equal justice in sentencing, as 
well as the protection of the individual rights to proper procedures 
for the ome of a fair trial. However, in addition, the:economic 
and more particularly the financial problems are an important con- 
sideration with the constant rising increase of the cost of detention 
of those prisoners who are detained without justification under a 
disproportionate or arbitrary order.’ 

(5) “It may be that at this time you do not feel that the adoption 
of sentencing practices of the type which have proved so satisfactory 
in California could be successfully passed by the Congress. Knowing 
that legislation under a democratic system is inevitably a matter of 
compromise, any progress which can be made at the forthcoming 
session of Congress would indeed be deed. 

“I am wondering if the courts might not be given 3 alternatives in 
these cases rather than 2—so that youths under the age of 23 be 
eligible for commitment under the Youth Corrections Act; that those 
between the ages of 18 and 30 be eligible for commitment under a 
separate act which would e: irry with it a true indeterminate sentence 
but provide that the adult parole board administer this act, and that 
such others as in the discretion of the court seemed not amenable to 
this kind of treatment be sentenced under the regular laws now exist- 
ing or as revised by House Joint Resolution 425. This would be a more 
realistic approach to making a more positive step toward the indeter- 
minate sentence for younger offenders and would not place the re- 
sponsibility for the handling of some very serious cases in the hands 
of persons whose training and general emotional orientation is toward 
adolescents.” 
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(6) “If it should be possible to reexamine and improve the sentence 
structure generally in the Federal system, you might wish to devote 
attention to a device we have employed in the American Law Institute 
model penal code to accomplish a differentiation for sentencing pur- 
poses between the terms applicable to ordinary offenders and those 
applicable to persons who because of previous record, professional 
criminality, multiplicity of offenses or psychiatric imbalance present 
a special problem of correction. The device is to authorize what we 
have called a sentence to an extended term of imprisonment in cases 
where specific findings with respect to the offender are made by the 
court at the time of sentence. Given such findings, the court is em- 
powered (though not required) to impose a sentence carrying a longer 
maximum and longer minimum than otherwise would be per mitted. 
Since such a provision goes beyond the intendment of the bills you 
have introduced I shall not discuss it in detail. Ifthe subject interests 
you, however, I can refer you to sections 6.07, 6.08, 7.03-7.05 of the 
model penal code, tentative draft No. 2 of May 3, 19! 4, Needless to 
say, I think the system is desirable; that it is certainly an improve- 
ment on traditional habitual offender laws; and that there may well 
be need for such provision in the Federal courts, in view of the num- 
ber of professional criminals and serious crimes that are now the 
subject of prosecution there. 

“One other problem, not dealt with in the bills, seems to me to call 
for mention, that is the problem of cumulative multiple sentences. 
This seems to me especially important in the Federal courts in view 
of the fact that the unity of so many Federal offenses inheres in what 
is essentially a jurisdictional determinant, such as the use of the mails 
or the crossing of a State line. The possibilities of cumulation are 
thus not even related to the real evil inhering in the defendant’s 
conduct. We have attempted to solve this difficulty in the ALI code 
by putting a limit on the extent of cumulative sentences. The limit 
is the longest extended term that the court is authorized to impose 
for the most serious of the multiple offenses involved. This solution 
would not. of course, be available unless the extended term device is 
used, but I should suppose that other formulations might be found 
to limit what is certainly a real abuse and one that has considerable 
bearing on the problem of disparity with which your memorandum is 
concerned.” 

(7) “The administrative office of the Federal district court is com- 
ing to realize that probation officers should have full professional 
social-work training. Most of the district courts try to employ pro- 
bation officers with this training but the general ‘supply of social 
workers is so restricted that they experience difficulty in securing 
them. I should like to see Congress provide funds for stipends so 
that both current and potential “officers could be properly qualified 
by training at a school of social work. In other words, I should like 
to see Congress establish for this program a broad training measure 
similar to the one already operating in respect to mental health, public 
health, and public assistance. As you know, the Congress has author- 
ized training grants for public assistance but did not appropriate 
funds to implement it.” 
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